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Incoming letter dated December 30, 2004

Re:  ConocoPhillips Availability: &ZQ/&?@,{}j
{/

Dear Ms. Rose:

This is in response to your letter dated December 30, 2004 concerning the
shareholder proposal submitted to ConocoPhillips by Curt E. Greder. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

TTERGL B Sincerely,
E e IR M ;;(ma/dm a (,pm?%
1
’ i
1088 Jonathan A. Ingram
b - Deputy Chief Counsel

Enclosures

cc: Curt E. Greder /
274 Central Avenue (\/ PR@CESSED
Edi J 08817
dison, NI 088 N FEB 07 2005
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" Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Re:  Shareholder Proposal of Mr. Curt E. Greder — Securities Exchange Act of 1934 —
Rule 14a-8

Ladies and Gentlemen:

On behalf of ConocoPhillips, a Delaware corporation (the “Company™), and in
accordance with Rule 14a-8(j) under the Securities and Exchange Act of 1934, as amended (the
“Act”), we are filing six copies of (1) this letter, (2) the proposal in the form of a proposed
shareholder resolution and statement in support thereof (the “Proposal”) submitted to the
Company by Mr. Curt E. Greder (the “Proponent”) and (3) all correspondence between the
Company and the Proponent relating to the Proposal. On December 28, 2004, the Company
received a facsimile from the Proponent transmitting the Proposal and requesting inclusion in the
Company’s proxy statement and form of proxy for the 2005 Annual Meeting of Stockholders
(the “Proxy Materials™). For the Staff’s convenience, we have also enclosed a copy of each of
the no-action letters referred to herein. One copy of this letter, with copies of all enclosures, is
being simultaneously sent to the Proponent.

On behalf of the Company, we hereby respectfully request your advice that the
Division of Corporation Finance will not recommend any enforcement action to the United
States Securities and Exchange Commission if, in reliance on certain provisions of Rule 14a-8,
the Company excludes the Proposal from the Proxy Materials.

Description of the Proppsal

The Proposal is in the form of a resolution requesting the Company to
“[e]liminate pension plan offsets and bring complete parity across the board to all existing
pension plans equal to the highest pension plan offered to ConocoPhillips employees.” A
statement in support of the Proposal also provides that the “[P]roposal would create parity and
fairness concerning pension plan benefits across the ConocoPhillips Company by eliminating
current pension plan offsets. of varying amounts from the predecessor company pension plans.”

HOU03:1003860.3
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With regard to the eligibility of the Proponent to submit a shareholder proposal in
- accordance with Rule 14a-8 under the Act, the Proponent, as President of Teamsters Local #877,
originally submitted the Proposal on December 6, 2004 on behalf of Teamsters Local #877. The
Proponent did not include evidence demonstrating that Teamsters Local #877 satisfied the
eligibility requirements of Rule 14a-8(b), and Teamsters Local #877 does not appear on the
Company’s books as a registered holder. Accordingly, in a letter dated December 13, 2004,
which was sent within 14 days of the Company’s original receipt of the Proposal, the Company
informed the Proponent of the requirements of Rule 14a-8(b) and stated the type of documents
that constitute sufficient proof of eligibility. On December 28, 2004, the Company received a
facsimile from the Proponent submitting the Proposal for and on behalf of himself. The
Proponent’s facsmile also stated that he “intend[s] to own a market value of more than $2,000 of
ConocoPhillips shares through the date of the 2005 Annual Meeting of Shareholders,” and
enclosed a statement from the ConocoPhillips Savings Plan indicating his “shares and holdings
in ConocoPhillips stock.”

Basis for Exclusion

The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(7).

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded if it deals with a
matter relating to a company’s ordinary business operations. In Exchange Act Release No. 34-
40018 (May 21, 1998) (the “1998 Release”), the Commission noted that the policy underlying
the ordinary business exclusion is to “confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for shareholders to decide how
to solve such problems at an annual shareholder meeting.”

The Staff has consistently granted no-action relief with respect to the omission of
shareholder proposals regarding the terms and conditions of retirement and pension plan benefits
as relating to a company’s ordinary business operations. See, e.g., International Business
Machines Corporatxon (available December 20, 2004) (excluding a proposal seeking to increase
the amount of pension benefits payable to retu‘ees) Raytheon Company (avmlable January 30,
2004) (excluding a proposal to raise the pensions of certain participants in proportion to the
number of years a retiree had been in the plan during a certain period); Lucent Technologles, Inc.
(available November 26, 2003) (excluding a proposal regarding compensation and increasing
retirement benefits); General Electric Company (available January 9, 2003) (excluding a
proposal to “treat all pensioners equally”); Honeywell International, Inc. (available September
28, 2001) (excluding a proposal to retroactively remove reductions to retiree pensions); Avery
Dennison Corporation (available November 29, 1999) (excluding a proposal to provide a cost of
living adjustment to pension plan participants); Bell Atlantic Corporation (available October 18,
1999) (excluding a proposal to increase the retirement pension of retired management
employees); Lucent Technologies Inc. (available October 4, 1999) (excluding a sharcholder
proposal to increase “vested pension” benefits); General Electric Company (available January
28, 1997) (excluding a proposal to adjust the pension of retirees to reflect the increase in
inflation); AlliedSignal, Inc. (available November 22, 1995) (excluding a proposal to increase
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pension benefits); American Telephone and Telegraph Company (available December 15, 1992)
(excluding a proposal increasing pension benefits while not reducing medical benefits); The
Southem Company (available February 24, 1989) (excluding a proposal relating to the
discontinuance of the deduction of Social Security “payback” from retired employees’ company
pension checks); and Monsanto Company (avaﬂable December 31, 1987) (excluding a proposal
to modify the company’s salaried employees’ pension plan to be consistent with and equivalent
to the pension plan benefits for external board members).

The Proposal, by eliminating pension plan offsets from predecessor company
pension plans, clearly attempts to regulate the Company’s ability to determine appropriate
pension benefits for its employees. As such, the Proposal falls within the ordinary business
exclusion. The Company’s pension plans to which the Proposal relates are open to substantially
all of the Company’s employees and have over 45,000 current and former employees
participating, most of whom were previously employed by the Company’s predecessors or by
businesses that the Company previously acquired. The appropriate treatment of employees of
predecessor companies or of an acquired business for employee benefit plan purposes, especially
after the terms of the merger or acquisition have been approved by appropriate corporate action,
involves analysis which must take into account the Company’s general compensation policies,
the financial impact of the benefit plan provisions, the impact on other employees and the
Company’s relationship with those employees as well as other related factors. Furthermore, the
determination of retirement benefits of the Company’s employees is an integral part of the
‘Company’s total employee compensation package, which is designed to attract, retain, motivate
and reward the Company’s global workforce. Accordingly, the Company’s determination of
appropriate retirement and pension plan benefits is a “matte[r] of a complex nature upon which
shareholders, as a group, would not be in a position to make an informed judgment.” 1998
Release.

We acknowledge that, in the 1998 Release, the Staff noted that shareholder
proposals relating to ordinary business operations that focus on sufficiently significant social
policy issues generally would not be considered excludable, because the proposals would
transcend day-to-day business matters and raise policy issues so significant that they would be
appropriate for a shareholder vote. However, the Company does not believe that the
determination of the appropriate retirement and pension plan benefits involves a significant
social policy issue appropriate for stockholder consideration.

For the foregoing reasons, the Company believes that the Proposal may be
omitted from its 2005 Proxy Materials in accordance with Rule 14a-8(i)(7) because the Proposal
relates to the ordinary business operations of the Company.

The Propesal May Be Excluded Pursuant to Rule 14a-8(i)(4).

Rule 14a-8(1)(4) permits the exclusion of a shareholder proposal if the proposal
relates to the redress of a personal claim or is designed to result in a benefit to the proponent that
is not shared by the shareholders at large. In Exchange Act Release No. 34-20091 (August 16,
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1983), the Commission noted that the purpose of the personal grievance exclusion is to insure
that the shareholder proposal process is not abused by proponents attempting to achieve personal
ends that are not necessarily in the common interests of a company’s shareholders.

The Staff has consistently granted no-action relief with respect to the omission of
shareholder proposals relating to changes in retirement and pension benefits pursuant to Rule
14a-8(i}(4). See, e.g., Union Pacific Corporation (available January 31, 2000) (excluding a
proposal prohibiting the discrimination against current employees formerly employed by an
acquired company by not repealing a pension plan offset provision); International Business
Machines Corporation (available January 20, 1998) (excluding a proposal to increase the
pensions of retirees); Lockheed Corporation (available March 10, 1994) (excluding a proposal
reinstating a former sick leave policy); International Business Machines Corporation (available
January 25, 1994) (excluding a proposal to increase the pensions of retirees); and General
Electric Company (available January 25, 1994) (excluding a proposal by a retiree to increase the
pensions of retirees).

In this case, the Proponent is an employee of the Company and, as President of
Teamsters Local #877, represents employees participating in the Company’s pension plans, The
Proposal is clearly designed to result in a benefit only to the Proponent, the members the
Proponent represents and the Company’s other retirees rather than the stockholders at large.
Although the Company’s employees and retirees may hold shares of the Company’s common
stock and therefore benefit from the Proposal, the vast majority of the Company’s stockholders
are not employees or retirees and would derive no benefit from its adoption. Moreover, any
change in the offsets relating to the Company’s pension plans could potentially result in
additional costs to the Company and, in fact, be contrary to the interests of the stockholders at
large. Accordingly, the Company believes that the Proposal may be omitted from its 2005 Proxy
Materials in accordance with Rule 14a-8(i)(4) because the Proposal is designed to result in a
benefit to the Proponent that is not shared by the stockholders at large.

Conclusion

For the foregoing reasons, the Company respectfully requests your advice that the
Division of Corporation Finance will not recommend any enforcement action to the United
States Securities and Exchange Commission if, in reliance on certain provisions of Rule 14a-8,
the Company excludes the Proposal from the Proxy Materials. The Company presently intends

to file its definitive Proxy Materials for the 2005 Annual Meeting with the Commission on or
about March 21, 2005.

If the Staff has any questions with respect to the foregoing, or if additional
information is required in support of the Company’s position, please call me at (713) 229-1796.

HOU03:1003860.3
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Please acknowledge receipt of this letter and the enclosure by date-stamping the
enclosed copy of this letter and returning it to our waiting messenger.

Sincerely,

w0

élly B. Rose
cc:  Mr. Curt E. Greder (by FedEx)

Elizabeth A. Cook
ConocoPhillips

HOU03:1003860.3
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,2_15-04; + 445 CONOCO | LTE.
TEAMSTERS LOCAL 877 |

. New Jersey Oli, Chemical and Terminal Workers

Aflillated with
INTERNATIONAL BROTHERHOOD OF TEAMSTERS
411A North Wood Avenue, Linden, Now Jersey 07036
Tel.: 908-925-6707 » FAX: 908-925-6788
E.JuliaLambeth RECEIVED
Corporate Secretary ConocoPhillips '
600 North Dairy Ashford , OEC - 6 2004
Houston, Texas 77079 JUDY LAMBETH
Ms. Lambeth |

Enclosed in this mailing is one proposal that Teamsters Local #877 would place on the
agenda of the 2005 annual shareholders meeting. »

The name and address of the shareholder(s) is:

Teamsters Local #877
411 A North Wood Avenue
Linden, NJ 07036

An officer of Teamsters Local #877 will be present at the 2005 annual stockholders
meeting to bring this business before the meeting.

Sincerely,

Gt £ b

Curt E. Greder
President
Teamsters Local #877
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RECEIVED
DEC - § 2004
2004 JUDY LAMBETH
Teamsters Local #877
Proposal #1 |

This proposal would create parity and faimess concerning pension plan benefits across the
ConocoPhillips Company by eliminating current pension plan offsets of varying amounts
from the predecessor company pension plans.

1)  Eliminate pension plan offsets and bring complete parity across the board to all-
existing pension plans equal to the highest pension plan offered to ConocoPhillips
employees.
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(31 L _ Elizabeth A. Cook
ConocoPhillips ool e 070
. P. O.Box 4783
Houslon, Texas 77210

Telephone: (281) 2934966
Fax; (281) 283-4111

SENT VIA UPS OVERNIGHT

December 13, 2004

Mr. Curt E., Greder

Teamsters Lacal 877

New Jersey Oil, Chemical and Terminal Workers
411 A North Wood Avenue

Linden, N7 07036

Re: Proposal for 2005 Annual Meeting of Shareholders of ConocoPhillips
Dear ConocoPhillips Shareholder: .

We have received your proposal which was received December 6, 2004. We appreciate your interest as a
shareholder in ConocoPhillips.

The securities laws of the United States require that we notify you of any procedural defects in your
shareholder proposal prior to including such proposal in our Proxy Statement for the 2005 Annual
Meeting of Shareholders of ConocoPhillips. Therefore, please be advised that your proposal does not
contain one or more of the following as required by the Securities Exchange Act of 1934:

e Ifyou are a registered shareholder , a written statement that you intend to continue to hold at
least $2,000 in market value, or 1%, of our common stock through the date of the 2005 Armuzl
Meeting of Shareholders.

s Ifyou are not a registered shareholder, a written statemeiit from the “record” holder of your
shares (usually a broker or bank) verifying that, at the time yon submitted your proposal, you
own and have continuously held at least $2,000 in markét value, or 1%, of our common stock
for at least one year as well as your own written statement that you intend to continue to hold
the securities through the date of the 2005 Avmual Meeting of Shareholders.

+ Youmay submit no more than one proposal to ConocoPhillips for the 2005 Annual Meeting of
Shareholders. If you have submitted more than one proposal, please indicate which single
proposal you wish to submit for a vote at the 2005 Annval Meeting of Shareholders.

In order for your proposal to be deemed properly submitted under the United States securities laws, your
response containing the items identified above must be postmarked, or transmitted electronically, no later
than 14 days from the date you receive this notification

" A “registered” shareholder means your shares are registered in your name on the books of ConocoPhillips. If you
are unsure if you are a registered sharcholder, you should consnit with your bank or broker to determine your status.
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Page 2
December 13, 2004

If you have any questions or would like to speak with a representative from ConocoPhillips about your
proposal, please feel free to contact Elizabeth A. Cook at (281) 293-4966.

Sincerely,
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E. Julia Lambeth

Corporate Secretary ConocoPhillips
600 North Dairy Ashford

Houston, Texas 77079

December 28, 2004
Ms. Lambeth; B}

Enclosed in this mailing is one proposal that was originally put forth by
Teamsters Local #877 to be placed on the agenda of the 2005 annual
shareholders meeting.

You will also find enclosed the printout from HR Express of my shares and
holdings in ConocoPhillips stock as represented by my Company Stock
Fund and Leveraged Stock fund. The total shonld be adequate for the

purpose of this proposal,

I am amending this proposal to comply with the suggested changes to the
proposal contained in your letter of December 13, 2004.

The name and address of the shareholder is:

Curt E, Greder
274 Central Avenue
Edison, NJ 08817 '

My representative or myself will be present at the annual stockholders
meeting to bring this business before the meeting. I intend to own a market
value of more than $2,000 of ConocoPhillips shares through the date of the
2005 Annpal Meeting of Shareholders.

Sincerely,

Ot € ot

Curt E. Greder
ConocoPhillips Employee
Stockholder
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2004
Curt E. Greder

Proposal #1

This proposal would create parity and fairness concerning pension
plan benefits across the ConocoPhillips Company by eliminating
current pension plan offsets of varying amounts from the
predecessor company pension plans.

1) Eliminate pension plan offsets and bring complete parity across
the board to all existing pension plans equal to the highest pension
‘plan offered to ConocoPhillips employees.
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HR Express ~ Savings "Fage 101 1

Savings Account Balances as of Dec 27, 2004

Total Balance, less loans: : $51,107.55

ConocoPhillips Savings Plan

Leveraged Stock Fund $2,330.32

Compeny Stock Fund $10,807.45

Velue index Fund $4,282.88

Money Market Fund $33,686.92
Subtotal, less any loans $51,107.55

hitps://hrexpress.econocophillips.com/hrexpress/Savings/default. aspx 12/28/2004

SRR SR o
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274 Copral Avenue
Edivon, N3 08837
Phone; 732-777-952
Fme T32.717-9524

Fax
TYo:  E Julia Lambeth From: CuniE. Greder
Fux:  (281) 2934111 Date: December 28, 2004
Phone: 281-253-4966 Pagest 4- including cover
Ro: 2812834111 €C:

BUrgsnt [OForReview [ Plesse Comment I Please Reply L[] Please Rocycls

«Comments: This fax concoms stociholder proposats

for Annusl Stockholdars Mesting 2005
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RISPONSE OF TEE OPFICE CP THS CEIE? CCUNSEL
DIVISION OF CORPORATION FINANCE

RE: American Telephoze and Telegraph Ccxpazny (the *Company”®)
Inceming letter dated Ncovexber 16, 1952

The proposal seeks ar increase Iz pensioz benefits to
seventy-£five percent of annuali wages and annmual cost of living

increases.

There appears to be some basis for your view that the
proposal may be omitted f£rom the Company's proxy materxials under
rule 24a-8(c) (7) since it deals with a matter relating to the
corduct of the Company's ordinary business operations (i.e.,
general campensation poliicy). Under the civcumstarces, this
Division will not recomrend enforcement action to the Commission
if the Company excludes the proposal from its proxy materials. -
In reaching a position, the staff has not fourd it necessary to
address the alternmative bages for amission upon which the Campany ~
relies. ;

Sincerely,

ran  Jrps of

rman Fre
Spel Counsel
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Robert € Scarmmt R SSRw ey 2 e
. 32 Avenue of the Amancas
Vice Presioerx - ¥ 8 S4 New Yo NY 10013-2412

Novempbex 16, 1992

Securities and Exckange Commmission
Office of Chief Ccunsel

Divisioz of Corxrporation Finance
450 Fifch Streer, NW

Waskirgton, DC 20549

Re: American Telephore and Telegraph Company -
Shareholder Preposal of Gaxry B. Rishop -
1934 Act/Rule 142-8

lLadies and Gertlemen:

Pursuant to Rule l4a-8(d) undexr the Securiries Exchange
Act, as ameanded, American Telephone and Telegraph Company ("AT&T"
or the "Company"”) hereby gives notice of its intention to omit
{ram ics proxy stactement and form of proxy for its 1993 Annual
Meeting (collectively the "1993 Proxy Materials") a proposal (the
*Proposal") submitred by Gaxry B. Bishop (scmetimes referred to as
*"Proponent”) under cover of a letter dated Januaxy 20, 1992. The
Proposal is dated November S, 1991. A copy of the Proposal and
supporting statement of Proponent is enclosed.

AT&T requests the concurrence of the staff of the
Division of Cbrporation Fipance ("Division®) that no enforcement
action will be recommended if AT&T omits the Proposal from its
1593 Proxy Materials.

In order for AT&T to mail its 1993 Proxy Materials to
shareholders in a timely fashion, the 1993 Proxy Materials must be
in definitive form on or about January 20, 1993. Therefore, AT4T



-z . 600036

would appreciate the Division's response to its Tecuest prior o
such dare.l

e

Tnei?:opcsal Tequests that the Ccopany Board

*f{plxrovicde a meaningful increase in pension
berefits to seventy five percent (75%) of
annual wages Zor each znom-salaried exployee,
thereby r irg the Pension Plan of ran-
salaried AT&T emplovees from contractual

bargaining; arng,

{alccomplish tke foregoing with no reduction
iz medical benefits, with such increase to
ipclude annual raises in the Pemsion PL
benefits egual to tke actuwal cost-of-living
increase as determined annually by U.S.
Goverumment £igures on the cost-of-living
ipcreases.

AT&T kas concluded that the Proposal may be properly
cmicred from its 1993 Proxy Materials pursuant to the provisi
of paragraph (¢} (7) of Rule 145-8, as 2 proposal which deals wi
a macter relating to the conduct of the Campany's oxdirary
business operations; of paragraph (c¢) (4) of Rule 14a-8, as a
proposal that relates to the redregs of a personal grievance, or
is designed to result in a personal benefit; of paragraph (c) (6)
of Rule l4a-8, as a proposal dealing with a matter beyord the
regiscrant's power to effectuate; and, based upon the opinion of
the undersigned expressed herein, of paragraph (c) (1) of Rule 1l4a-

8, as a proposal that is not a proper subject for shareholder
action.

The specific reasons why the Company deems omission to
be proper and the legal support for the conclusion that omission
is proper are discussed below by reference to each paragraph of
the Rule relied upon.

Rule 14a-3(c) (7).

Rulg 14a-8(c) (7) permits omission of a proposal that
deals with a matter relating to the conduct of the Company's
ordinary business operations.

*
-

The Company does not plan to file definitive copies of its
1993 Proxy Materials with the Securities and Exchange
Coomission until March 1, 1993. However, because a period of
several weeks is required for the printing of the proxy
statement, it must be in finzl form by Januvary 20, 2993. This
is also the date of the meeting of the Company‘'s Board at
which the proxy statement will be approved.
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The Proposal iavolves several separate features. The
Proposal seeksfto (3] increase pension benefits payabie under the
Campany's penshon plan for non-managementc emplovees, (b) provide-
for anmual cost of living increases in these benefits and (c) at
the same time maintain the currept level of medical benefits
{presumably those payable to retixees).? Propcnent also proposes
removing the pepsion plan for non-management AT&T emploveeg from
contractual bargaining. Apparently this is viewed by Proponent as
2 candition precedent to the proposed increases in the pension
berefits payable. In general, the Proposal relates to the
operation of a particular Campany pension plan and, in paxrticular,
focuses on the level benefits payable under the plan.

The Company submits that the operation of a peasion
benefit plan, in particular the determimation of the benefit
amounts payable thereunder, are fundamental aspects of the
ordinary business cperations of a company. Such matters are
clearly inaporopriate for consideration by shareholders.

The Division has consistently agreed that proposals
increase pension benefits, including those suggesting increases
based upon a cost of living adjustment, are matters relatirng ta
the conduct of the ordinary business operations of a company. -
Geperal Rlectric Companv, available February 13, 1992 (proposal
calling for an increase in pension benefits for: oclder retirees);
Ford Motor Companvy, available March 8, 1931 (proposal to increase
the pension of each salaried retiree by 10¥ for the calendar year
1991 and make continuous cost of living adjustments based on the
consumer price index); uzggx_ggnggggggg available January 25,
1991 (proposal to amend management pension pilan to provide
increased benmefits to retirees coincident with each enhancement of
the company's management compensation plan); ngg;gl_g;ggg;;g
Company, available Japuary 22, 1991 (proposal to increase pensmon
payments eack year by 50%Y of the increase in the consumer price
index) ; Society Corporation, available January 26, 1990 (proposal
to allocate surplus amounts in the company's pension plan to
increase benefit payments);

Company, available January 5, 1990 (proposal to provide retirees
with C.0.L.A. adjustments based on the C.P.I.); and Souchern
Company. available February 24, 1989 (proposal to discontinue
deduction of Social Security "payback" from retired employees'
company pension check).

The Division has also ruled that a proposal relating to
payment of health insurance premiums for retirees relates to

2 The Proposal refers to the AT&T Pension Plan for non-salaried

employees. The plan actually covers all non-management
employees of AT4T and will be described as the Company vension
plan for non-management employees in this no-action letter
request.
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conduct 0f ordirnary busipess overations of the campany. See
.ima_m:sf_m available January 10, 1989.

The ﬂrcoosal is indistinguishable from the proposals
listed above tHat the Division hag already viewed as relating to
tke conduct of a company'‘'s ordinary business operations.
Accordingly, tke Proposal should be excluded under Rule 1i4a-
8{c) (7).

R l43a- 4

Rule 14a-§(c) (4) permits omission of a proposal that
"relates to the redress of a personal claim or grievance against
the registrant, or if it is desigred to result in a benefic co the
proporent or to further a personal interest, which benefit or
interest is not shared with other security holders at large.®*

Proponent is a non- management employee of the Campany.
Proponent is eligible to receive pension benefits, after he
retires, under the pension plarp he seeks to change. Accordingly,
there is a clear personal bepefit that will accrue to Proponent 1f
pension benrefits under the Company's pension plan for non-
management employees are increased in the manner sought in the a}
Proposal. Furthermore, the supporting statement for the Propos
and several of the "Whereas" clauses make it clear that the
Proposal seeks benefits for rectired non-management employees
rather than a benefit for shareholders of the Company.

The Commission long ago established that the purpose of
the stockholder proposal process is "to place stockholders in a
position to bring before their fellow stockholders marters of
concexrn to them as stockholders in gsuch corporation”. Release
34-3638 (Jan. 3, 1945) The purpose of Rule 1l4a-8(c) (4) is to
allow registrants to exclude proposals that involve disputes that
are not of interest to stockholders in general. The provision was
developed "because the Commission does not believe that an
issuer's proxy materials are a proper forum for airing personal
claims or grxevances' Release 34-12999 (Nov. 22, 1976) Although
the Proposal may raise a matter of concern to his fellow Company
non-management employees, as well as to retired non-management
emplovees, same of whom may be stockholders of the Company, the
Proposal does iHot raise a matter of concern to shareholders
generally. Indeed, Company shareholders in general, most of whom
are pot active or retired Company employees, have no clear
incerest in seeing pension benefits increased.

Because Mr. Bishop's Proposal seeks to increase his own
pension benefits, which is an interest not shared by most security
holders, the Proposal may be excluded from the Company's 1993
Proxy Materials pursuant to Rule 14{a)-8(c)(4).
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£
Rule§ida-8(c) (6) permits omission of a Proposal if it
Ceals with a matter beyond the registrant's power to effectuate.

It is not possible for the Company unilaterally to
implement the Proposal for two reasans. Firsgt, it is not possible
for the ucmnany to remcve as a subject of collective bargalnlng
with its unions the pension plan covering non-management
employees. Second, it is not possible for the Company to make
charges in the existing pension plan for non-management employees
without bargaining with the unions akout such changes. In one of
the "Wkhereas" clauses supporting the Proposal, Prcponent
recognizes that the terms and operation of the pensiocn plan "is a
bargaining point in virtually every contract negotiation®*. There
is a reason for this. Most of the employees covered by the
Coampany's pension plan for non-management employees, including
Proponent, are represented by labor unions. The Company is
obligated under the Naticnal Labor Relaticns Act to bargain with
the lawful representatives of its employees over the terms and
conditions of their employmenct. Pension plans and bepefits n%

payable thereunder are one of the most basic terms and conditio
of employment.

It appears that Proponent geeks to by-pass the
collective bargaining process with respect to this plan and have
mapnagement unilaterally increase the benefits payable under the
Campany's pension plan for non-management employees. The Company
cannot disregard its obligations to bargain with the unions over
this subject. It also cannot alter the provisions of this pension
plan during the term of the collective bargaining agreement
between the Company and its unions ipn any way without the consent
of the unions. Allied Chemical & Alkali Workers of Amexrica. Local
No. 1 v, Pittsburgh Platce Glass Co,. Chemical Division. et . al),

404 U.S. 157, 92 8. Ct. 383 (1871). Accordingly., the Proposal
deals encirely with a matter beyond the Company‘'s power to
effectuate, and it may be excluded under Rule 14(a) (8) {c) (6).

R 43~ )

Under Rule 14a-8{c) (1), a Proposal may be omitted if it
is not a proper subject for shareholder action under the laws of
the issuer's domicile. The Proposal seeks to increase pension
benefits undexr ATET's pension plan for non-management employees.
Although the Proposal is a "request," it involves a specific
agpect ¢f the management of the businegs operations of the
Company. In my opinion, the Proposal is not a proper subject for
action by shareholders under the law of New York, where the
Company is incorporated. New York BusSiness Corporation Law
("BCL") Section 701 provides that the business of a New York
Corporation is to be "managed under the direction of its board of
directors". New York law prescribes that the shareholders of a
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corporation are to be involved only in certain limited situations
{(approval of merger or election of directors, for example).
Otherwise, their approval and direction of a company's operatioas
are not necess‘ry or appropriate.

Pursuant to Rule 14a-8(d), by copy of thnis letter, ATST
is concurrently notifying Mr. Bishop of its intention tc omit the
Proposal from its 1993 Proxy Materials.

Bnclogsed are six copies of this letter and of
Mr. Biskop's Proposal and gstatement in support thereof.

Should you have any questions regarding this no-action
request, please call the undersigned at (908) 221-2117, or
Robert A. Maynes at (908) 221-5338. Pleage acknowledge your
receipt of thig letter and enclosures by stamping the enclosed

additional copy of this letter and returning it in the enclosed
self-addressed envelope.

We appreciate your attention to this requesc.

Yours very truly,

.wa

Vice Presgident -
and Secretary

Enclosures
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January 20, 1992

.Vice President-Law and Secretary of the Company Raoie e
550 Madison Avenue, Room 3309 ELL 16 10d2
New York, New &ork 10022-3297 45
. SECAL, -2 WIES
Dear Mr. Scannell: AT

L IvY)

Enclosed please find an copy of the Shareholdex Proposal
that I submitted too late to be included for the Annual
Meeting in April of 1992. I would like to re-submit it for
inclusion at the 1993 Annual Meetiag.

In regards to your letter, dated November 19,1991 to
the Securities and Exchange Commission on my Shareholder
Proposal.

A. Page 2 last paragraph ''to select one of the two".

October 21, 1991 letter did not tell me to select one of
the two! B -

B. Page 3 under Rule 14a-8(c)(7). "such matters involve
complex considerations which require the day-to-day atten- :
tion of management and qualified employees'"

You have set mathematical formulas to be followed without
deviation unless bargained for with the union. Most Junior

High students could handle these so called complex consid-
eratiouns! :

C. Page 4 under Rule 14a-8(cl(4) " or if it is designed
to result in a benefit to the proponent or to further a
personal interest"

You, Mr. Scannell, and the rest of my managers will benefit,
are, and have been benefiting from the exclusion of my
proposal. Just how much has the addition of:

1. 243 Million from the pension fund on September
13, 19917

2. 278 Million from the pension fund on December
30, 19917

Béggs removal of funding for our pension fund for
1 ?

4. I assume the Company will not fund the Plan
for 1991?
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5. How much was minimum funding for each of the
257,476 participants in or benmeficiaries of the
Plap?

X

6. ﬁiassume you will also bemefit from the resc
of the 1.227 Billion declared surplus from the
pension fund?

increased your bonus?

Please find enclosed my reference material for articles i
through 6!

D. Page & under Rule 14a-8(c)(4) "The proponent is a
retired A T & T employee”

Perhaps you should have done some research on me. I am
not retired and will not be able to retire unril age 62 or
9+ years down the road!

Thank you

ANy, B

Gary gft%ishop

Enc:
CC: Securities and Exchange Commission
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GARY B. BIsaC?P

707 ZUNI ROAD SE
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November 5, 1991

Vice Prasicent-12w and Secremary of the Campany
550 Madisoa svesve, Room 3309
New York, New York 10022-3297

SHAREHOLDER PROPOSAL

WEEREAS, non-emploves cirector of the Board of Directors of AT&T tha: serve five
(S)jtzrso‘ro:ca:tugmgc 2 recrement benefit equal 0 2 parceular disecor’s anneai
Terainer al redrement iod,

WEEREAS. such 2 benefit. on a projected besis. is highly counter-productiveffar
“ empioyes non-direciors, in that projeced amounts 0 be paid are exordimant, and not in the
interests of shareholders; and, '

WHEREAS, AT&T s Peasion Plan for non-salaried employees is less than forty percent
(40%) of annual pay; azd,

WHEREAS, AT&T s Peasion Plan is a kargaining point in vxmxallvcvcrvconua::
negotadon; aad.

WEEREAS, a substantiai increase in the pensions of non-salaried employess o seventy
ilve pexcent (75 %) would be in the best interests of AT&T employees. saiaried and non-sajaried:
and,

WHEREAS, the AT&T Pension Plan does not provide an annual cost-of-living increase
equai to the acmal cost-of-living increases experienced each year:
NOW, THEREFORE, BE IT RESOLVED THAT:

THE SEAREHOLDERS OF AT&T REQUEST THAT THE BOARD OF DIRECTORS
TAKE POSITIVE ACTION TO:

Provide 2 meaningful increase in perision benefits to seventy five percent (75%) of annual
wagcs for each non-salaried employee, thereby removing the Pension Plan of non-salaried AT&T
employees from contractual bargaining; and,
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Accompiish the foregaing with so reducscn m medical benefits, with such tncrezes o
inchrde 2onral rises in the Pension Plan benefits equal o the scixal cost~of-living increase 25
dc:nﬁn:damﬂy‘.byUS.Govmﬁgmaanmcm-ofJivingm

£
v
SUPPORTING STATEMENT:

AT&T's low Pezsion Plan moathly benefit is having an adverse Immpact on coment
empioyess and those seeking exployment.

Emplovees rezdred from AT&T, ack being able o exist an substzndard Peasion Plan
bcncssarcﬁndmgnmvmummthcmfmm They reawn in an ares they know
besz, THE TELEPHONE BUSINESS, andAT&Teomncambcn&&:gxmﬂyfmmhxrmgAT&T
retiress at Jower rates of pay, as they have been substandiaily wained and have gained a great
deal of expesieace from AT&ET exployment, theresy greatly besefiting AT&T compedtors.

By increasing bensfits and removing the Pension Plan ffom the bargaining mble,
the profits of AT&T, will stop.

Shar:boldcsofAT&Trnﬁzcdzathy&mdymﬁirforabyalwpbymofﬁ&ny
yeass, with an annual pay cf less than Forty Thousand Dollars ($40,000.00) be foreed to Live
on a retirement pay of less than Twelve Thousand Dollars ($12,000.00) per year.

This resolution will make clear the resolve of shareholders and directors o deal fairly
with Peasion Flan benefits.

Rspeccfuliy

Gary B. BlShOp
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RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: The southern'bompany {the “Company")
Incoming letter dated January 10, 1389

The proposal relates to the discontinuance of the deduction
of Social Security "payback” from retired employees' company
pension checks.

There appears to be some basis for your view that the proposal
may be omitted from the Company's proxy materials under rule
14a-8(c)(7) since it appears to deal with matters relating to the
conduct of the Company's ordinary business operations (i.e., the
determination of retirement/pension benefits). Under the
circumstances, this Division will not recommend enforcement action
to the Commission if the Company omits the subject proposal from its
proxy materials. In considering our enforcement position, we
have not found it necessary to reach the alternative bases for
omission upon which you rely.

Sincerely,

welfe g

/ John £. Brousseau
Attorney Adviser
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January 10, 1989

Secwrities and Exchange Commission
Division of Corporation Finance
450 Fifth Street, N.W.

Washington, D.C. 20549

Gentlemen:

Re: The Southern Company--Rule 14a-8; Stockholder Proposal Receijved
From Cecil E. Baird

Pursuant to Rule 14a-8(d) under the Securities Exchange Act of 1934, we
are enclosing (i) six copies of a stockholder proposal and statement in
support thereof submitted to The Southerrn Company, a Delaware corporation
(the "Company"), by Cecil E. Baird for presentation at the next Annual
Meeting of Stockholders; (ii) six copies of the opinion of Troutman,
Sanders, Lockerman & Ashmore dated January 6, 1989, setting forth

the legal basis for our conclusion that the proposal may properly be
omitted from the Company®s proxy material; and {iii) six additional
copies of this Jetter.

The proposal reads as follows: “Proposal to discontinue deduction of
Social Security “payback" from retired employees' company pension check.
"Payback” is commonly known as Social Security write-off."

After careful consideration, the Company intends to omit the proposal and
the statement in support thereof from its proxy statement and fomm of
proxy in connection with the 1989 Annual Meeting of Stockholders presently
scheduled to be held on May 24, 1989. The Company currently intends to
mai] definitive .roxy materials to stockholders on or about April 10,
1989, and to deliver preliminary proxy materials to the Commission, if
required, on or about March 10, 1989.
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It is our view that the proposal and supporting statement may be omitted
pursuant to Rule 14a-8(c)(7) as the proposal deals with a matter

relating to the conduct of the ordinary business operations of the
Company. In this regard, reference is made to the enclosed letter of
Troutman, Sanders, Lockerman & Ashmore which sets forth their opianion that
the proposal is properly excludable with respect to such rule.

It is also the Company's view that the proposal and supporting statement
may be omitted pursuant to Rule 14a-8(c)(3) as the proposal is contrary to
Proxy Rule 14a-9 which prohibits false or misleading statements in proxy
soliciting material, and pursuvant to Rule 14a-8(c)(4) as it is designed to
result in a benefit to the preoonent, which benefit would not be shared
with other security holders at large.

Rule 14a-8(c)(3)

Rule 14a-8(c)(3) provides that a proposal and any statement in support
thereof may be omitted from the registrant's proxy statement arnd form of
proxy if the proposal or supporting statement is contrary to any of the
Commission’s proxy rules and regulations, including Rule 14a-9, which
prohibits false or misleading statements in proxy soliciting material.

Most retirees' benefit payments under the Company's subsidiaries' pension
plans are calculated using a formula one step of which consists of an offset
of one-half of a retiree’s estimated Soctal Security benefit in excess of
$168 per month times the number of years of accredited service, divided by
the total possible years of accredited service to normal retirement date.
Mr. Baird's proposal is an attempt to modify the formula by eliminating the
Social Security offset. In the supporting statement, an example of the
computation of the offset is included, as follows:

$768.00 Monthly Social Security
- 168.00 S.S. Act of 1937
$600.00 Minus 1/2 (Co. take away) =

$300.00 Pension (Reduction)

This example is inaccurate, in that it fails to include the possible
reduction in the offset for participants who retire before their normal
retirement date, gbtained by multiplying one-half of the estimated Social
Security beﬂefxt in excess of $168 per month by the number of years of
accredited service, divided by the total poss1ble years of accredited
service to normal retirement date.

The instant proposal alsoc may be deemed misleading within the meaning of
Rule 143-3. The offset is described as a "deduction", a “payback from
retired employees’ company pension check", a “Social Security write-off",
a "co. take away”, and a “"reduction®., A stockholder reading the proposal
might erroneously conclude that the Company is paying its retireees less
than the amount to which they are otherwise entitled whereas the offset is
actually a portion of the mathematical formula used to compute total
retirement benefits under the pension plans.
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Because Mr. Baird's proposal provides an inaccurate example of the computa-
tion of the Sgcial Security offset and because he incorrectly characterizes

this step used in calculating retirement benefits as a "deduction", "reduction®,

and "co. take-away" in or from a retiree's persion check, it is our opinion
that the proposal may be omitted pursuant to Rule 14a-8(c)(3) in that it
contains both false and misleading statements in contravention of Rule 14a-9.

Rule 14a-8(c)(4)

Rule 14a-8(c)(4) permits the omission of a security holder proposal from a
registrant's proxy material if the proposal is designed to benefit or
further a personal interest of the proponent, which benefit or interest is
nct shared with other security holders at iarge.

Mr. Baird is a retired employee of Georgia Power Company, a wholly-owned
subsidiary of the Company. His proposal, if adopted, would increase his
pension benefits. While a sizable percentage of Southern electric system
retirees may hold common stock of the Company and may also benefit if this
proposal is cdopted, the majority of the Company's stockholders are not
retired system employees and would derive no benefit or personal interest
from the adoption of this proposal.

Since Mr. Baird's proposal seeks to increase his own pension benefits,
which is an interest not shared by most security holders, the proposal may
be excluded from the Company's prexy materials pursuant to Rule 14a-8(c)(4).

We are notifying Cecil E. Baird of management's intention to omit the
proposal and statement in support thereof from its proxy statement and
form of proxy by forwarding to him a copy of this letter and of the
attac ied opinion of counsel.

We would appreciate your advice as to whether or not the staff agrees with
our opinion and tnat of counsel as set forth herein.

If I may be of any ascistance in your consjderation of this matter, please
do not hesitate to contact me.

Please acknowledge your receipt of this letter and the enclosures by

stamping the enclosed (additional) copy of this letter and returning it <in
the enclosed self-addressed envelope. Thank you,

Sincerely, i

Toizay Chisholm
Secretary and Assistant Treasurer

TC/smc

Enclosure

cc/enc: Cecil E. Baird
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208 Harrison Rd.

Rome ,Ga. 30161

January 14,1988
e 234 €377

TO: SOUTHERN OOMPANY BOARD OF DIEECTORS

SUBJECT: PROPOSAL TO DISCONTINUE DEDUCTION OF SOCTAL SECURITY '"PAYBACK
FROM RETIRED EMPLOYEES' QOMPANY PENSION CHECK. '"PAYBACK' IS
COMMONLY KNOWN AS SOCIAL SECURITY WRITE-OFF.

The current method affects retired Southern Company employees,

as well as those from Alabama Power, Ceorgia Power, Guif Power, >
Yississippi Power, Southern Cumpany Intermational employess, plus
any future subsidary companies.

An example of this is: Oz half of retiree's social security
(less $168.70) is deducted from the retiree's corpany peasion
check each month. The following comrutstion is for illustratio-

only:
$768.00 MONTHLY SOCIAL SECURITY (HEXX
~1658.0 8.S. ACT OF 1937
3600.00 MINUS 1/2 (C0. TA'E AWAY)= 3390.00 PESION
(REDUCTION)

This proposal is to be voted on by the stockholders at the annual
meeting in May.

kespectfully,

- 3/7 . 0
(do .ec( "'22 A
C.E. Baird

Plant Hammond
Frployee #03632

A3g 1ig) & 230
See attachments
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" FROYTMAN, SANDERS, LOCKERMAN & ASHMORE

)

N\ '\~ PARTRERSHIP INCLUDING PROFESSIONAL CORPORATIONS
X .
&;\-. Neel ATTORNEYS AT LAW
OME:UA"m:oo e /', CANDLER BUILOING, SUITE 1400 ONEC CONCOQURSE PARRWAY
' e suIve 2os
ATLANTA, c:caa\: ;o;-o-zndf 127 PEACHTREE STREET. N.E. ATLANTA. CLOAGIA 303283340
reLECoPITR. 46{;3; CEE] ATLANTA, GEORGIA 30043-7101 YELECOPIER: 404 -306- 6362

404/6306-8000
CABLE: MAESTRO TELEXR: 810-731- 8206
TELECOPIER' 404-221-0480

January 6, 1989

Mr. Tommy Chisholm

Secretary and Assistant Treasurer
The Southern Company

64 Perimeter Center East

Atlanta, Georgia 30346

Dear Mr. Chisholm:

You have requested our opinion as to whether a proposal
submitted to The Southern Company, a Delaware corporation
("Southern"” or the "Company"), by Cecil E. Baird, who is a
stockholder of record of common stock of Southern, may properly
be omitted from the Company’s proxy statement and form of proxy
in connection with the 1989 Annual Meeting of Stockholders in
accordance with the provisions of Rule l4a-8 promulgated by the
Securitiss and Exchange Commission (the "Commission”) under the
Securities Exchange Act »I 1934, as amended.

The proposal reads as follows: “Proposal to discontinue
deduction of Social Security “"payback"” from retired employees’
company pension check. “Payback" is commonly known as Social
Security write-off."

The proposal and the statement in support thereof, a copy of
which is attached, were submitted in a letter from Mr. Baird
dated January 14, 1988.

It is our opinion that the prxoposal may be properly excluded
from the Company’s proxy materials pursuant to Rule 142-8(c)(7)
for the reasons set forth below.

Rule 14a-8(c)(7) provides that a proposal and any statement
in support thereof may be omitted from the registrant’s proxy
statement and form of proxy if it deals with a matter relating to
the conduct of the orxdinary business operations of the
registrant.

The Commission has indicated that it will look to the law of
the state of incorporation in determining "ordinary business
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- AaRTNERSIIS INCLIING

Mr. ey Chisholm
January 6, 1989
Page 2 -

operations."” See Hearings Before the Subcommittee on Securities
of the Senate Committee on Banking and Currency: Report from The
Securities and Exchange Commission on its Probiems in Enforcing
the Securities Laws, 85th Cong., lst Sess.; Part 1 at 118 (March
5, 1957) (Report of SEC in Response to Questions Raised by
Senator Herbert H. Lehman in his Letter of July 10, 1956).

Section 141(a) of the General Corporation Law of the State
of Delaware (the "Delaware Code") provides: “The business arnd
affairs of every corporation organized under this chapter shall
be managed by or under the direction of a board of directors,
except as may be otherwise provided in this chapter or in its
certificate of incorporation.” Del. Code Ann. tit. 8, §l41(a).
In addition, Title 8, Section 122(15) of the Delaware Code grants
to Delaware corporations "the power to pay pensions and establish
and carry cut pension. . . plans, trusts and provisions for any
or all of its directoxs, officers and employees and for any or
all of the directors, officers, and employees of its
subsidiaries.”

Section 141(a) has been judicially interpreted to encompass
“the well settled and saluntary doctrine of corporate law that the
board of directors of a corporation, as the repository of the
power of corporate governance, is empowered to make the business
decisions of the corporatioan. The directoxrs, not the
stockholders, are the managers of the business affairs of the
corporation.” Maldonado v.. Flynn, 413 A.2d 1251, 1255 (Del. Ch.
1980), xrev‘'d _on other grounds sub nom. Zapata Corp. v. Maldonado,
439 A.2d 779 (Del. 1981). On appeal, the Supreme Court of
Delaware reiterated that directors of Delaware corporations
derive their managerial decision-making power from Section
141(a), adding that this statuas is “"the fount of directorial
powers.” 430 A.2d at 782.

Southern’s Certificate of Incorporation and its By-Laws do
not contravene this authority with respect to the ordinaxy
business operations of the Company, and Section 12 of Southern’s
By-Laws reaffirms that the business of the corporation shall be
managed by a becard of directors.

.As indicated by Section 122{15) of the Delaware Code, under
Delaware law the fixing of compensation is encompassed within the
scope of the "ordinary business operations” of a corporation as a
routine and recurring matter. See Lieberman _v. Becker, 38 Del.
Ch. 540, 155 A.2d 596 (1959) (adoption of stock appreciation
rights as a type of compensation for employees is to be decided
by the board of directors by the exercize of their business
judgment); Haber v. Bell, 465 A.2d 353 (Del. Ch. 1983) (generally
directors have the gsole authority to determine compensation

levels). See also Curtin v. American Telephone and Telegraph
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Co., [1952-56 Transfer Binder] Fed. Sec.L. Rep. (CCH) 490,659,
124 F.Supp. 197 (S.D.N.Y. 1954) in which the United States
District Court for the Southern District of New York refused to
enjoin AT&T’s annual shareholders meeting, where the Commission
had permitted AT&T’s management to omit from its proxy statement
and form of proxy a shareholder’s proposal to eliminate the
company’s practice of reducing retired employees’ pensions by
one-half or any part of the benefits received by such retired
employees under the Social Security Act, and upheld the
Commission’s view that pensions of retired employees are matters
to be determined by directors and management rather than
stockholders.

The Staff of the Division of Corporation Finance of the
Commission has consistently and on many occasions during the past
decade concluded that proposals similar to Mr. Baird’s relating
to retirement benefits may properly be omitted from a company's
proxy materials pursuant to Rule 14a-8(c)(7) because the terms
and conditions of retirement benefits for employees and the
determination of appropriate treatment of former employees under
pension plans axre matters relating to the conduct of the ordinary
business operations of the company. See, e.g., Curtin v,
American Telephone and Telegraph Co., id; NYNEX Corp., January 7,
1987 (proposal to prohibit payment of pensions to nonemployee
directors may be omitted under Rule 14a-8(c)(7)); Southern Co.,
Marxch 18, 1985 (proposal relating to restrictions on certain
retirement benefits provided by the Company to its retired
employees and executives may be omitted under Rule 1l4a-8(c)(7)):
Alexander & Alexander Services, Inc. (Recon.), February 4, 1985
{Commission declined to review Staff’s position that a proposal
which limited pension benefits payable to directors, officers or
employees may be omitted pursuant to Rule 14a-8(c)(7)); and Gulf
0il Corporation, February 4, 1983 (proposal to limit remuneration
to be paid officers, directors and employees and the pension to
be received by retired officers, directors and employees may be
omitted pursuant to Rule 14a-8(c)(7)). See also, e.g., Int‘l
Multifoods Corp., April 10, 1987 (proposal to amend all of
company’s retirement plans to fully vest employees who are
terminated due to sales or closings of businesses may be omitted
under Rule 14a-8(c)(7)); United Illuwminating, January 6, 1986
(proposal relating to payment of cost of retirement program by
peyroll deduction may be omitted under Rule 14a-8(c)(7)); Eastman
Kodak Co., December 30, 1985 (proposal requesting a change in the
formula used in determining pension benefits may be omitted under
Rule 14a-8(c)(7)); Southwestern Bell Corp., December 18, 1984
(proposal relating to formula for calculating benefits under
company’s management pension plan may be omitted under Rule l4a-
8(c)(7)); and Bercules Inc., December 30, 1982 (proposal relating
to the company’s pension plan may be omitted under Rule 1l4a-
8{c)(7))-
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A PAETHEINIIUS INCLUOING PROrCAANAL CORPOAATIONS

Mr. ‘fommy Chisholm
January 6, 1989
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The consistent position taken by the Division, as evidenced
by the cited no-action letters, supports the conclusion that the
action proposed by Mr. Baird in his proposal relating to an
increase in pension benefits for retired employees of the Company
and its subsidiaries is a determination within the ordinary
business operations of the Company, thus permitting omission of
the proposal from the Company’s proxy materials pursuant to Rule
14a-8(c) (7).

In conclusion, it is our opinion that, pursuant to Rule l4a-
8(c)(7), the Company may properly omit from its proxy statement
and form of proxy the proposal and the statement in support
thereof submitted by Cecil E. Baird.

We understand that the Company intends to file this opinion
with the Commission pursuant to Rule l4a-8{d) and we hereby
consent to the filing.

Very truly yours,

\{L&‘\.- ; 14‘—(_‘/\,,) \S(I.,\-!QQ“‘J-' ,}\M_ : ILL.LC%',:Y Pl is
7



PHARMACIA CORP /DE/ ¢

100 ROUTE 206 NORTH
PEAPACK, NJ 07977
908. 901.8000

NO ACT

Filed on 12/31/1987
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RESPONSE OF THE OFFICLE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: Monsanto Company (the “Company”)
Incoming letter dated December 7, 1987

The proposal relates to medification of the company's
Salaried Employees' Pension Plans.

There appears to be some basis for your opinion that the
propesal may be omitted from the Company's proxy material
under Rule 142-8(c) {7), since it appears to deal with

2 matter relating to the conduct of the Company's ordinary
business operations (i.e., pension benefits). Under the
circumstances, this bivision will not recomuiend any
enforcement action to the Commission if the Company omits
the subject proposal from its proxy materizl.

Sincerely,

Cecilia D. Blye
Special Counsel
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Monsanto Company
J. RUSSELL BLEY, JR. 800 N, Lindbergh Boulevard
Assistart General Counsel-Corporte S Louis. Missoun 63167
Assistant Secrewnry Phone: (314) 634 2865

1934 Act/Section l4(a)
/Rule 14a-8

December 7, 1987

Certified Mail~-Return Receipt Requested

0ffice of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 FPifth Street, N.W.

Washington, D.C. 20549

Attention: Cecilia D. Blye

Re: Shareholder Proposal Submitted to
Monsanto Company by Pompelio A. Ucci

Ladies and Gentlemen:

Monsanto Company (the "Company”) has received the enclosed letter
from Pompelio A. Ucci, submitting a shareholdsr proposal and
supporting statement (the "Proposal”) for inclusion in the
Company's proxy materials for the Annual Meeting of Stockholders
to be held on April 22, 1988. The Broposal requests that the
Board of Directors "modify the Company's Salaried Employees’
Pension Plans to be consistent with and sgquivalent to" the

pension benefits available te the Company's non-employee directors.

The Company infiends to omit this FProposal from its proxy materials.
It is my cpinion ti:at the Proposal may be omitted pursuant to

Rule 14a-8/c) {71, because it r~la*es to the conduct of the
Company's ordinary business op. ;ations.

Rule 14a-8{c) (7) permits the exclusion of shareholder proposals
dealing with matters relating to the conduct of the ordinary
business operations of the registrant. Under this Rule, proposals
r2"r ©e excluded if they involve business decisions rather than
substantial or significant policy or other considerations. See
Release No. 34-12999, November 22, 1976. The determination of
aprropriate pension benefits is clearly a business decision
devoid of significant policy considerations. Disinterested
members ©f the Company's Board of Directors have determined that
the employee pension plans are appropriate to attract and retain
qualified employees, and that the non-employee directors' retire-
ment benefit is apprcpriate to attract and retain qualified
directors. In making these determinations consideration was
given to the cost of the benefits to the Company, the types of
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benefits being paid to employees and directors by competing
companies, other benefits and compensation offered to employees
and directors by the Company, and related factors. These are
practical business decisions rather than policy issues. They
regquire the expertise of the Company's Beoard and management in
order to meet the Company's business needs. They are not matters
properly resolved by stockhclders at a stockholders' meeting.

In 4 long series of no-action letters, the staff has taken the
pcsition that decisions involving pensicn benefits are ordinary
business decisions, and that shareholder proposals regarding
these issues are excludable under Rule 14a-8(c){7). A small
sampling of these letters includes: Southwestern Bell Corp.,
available January 7, 1987 (determining annual retainer of, and
prohibiting pensions to, ocutside directors); NKYNEX Corporation,
available January 7, 1987 (prohibiting pensions to outside
directors); Rockwell International Corporation. available
December 1, 1986 (providing "break in service" pension benefits):

GTE Corporation, available February 10, 1986 (ceiling on executive
pensions); Eastmen Xodak Co., available December 30, 1985 (changing
pension plan formula); Duguesne Light, available December 30,

1985 (requiring employees to pay 50% of cost of retirement
berefits) ; American Information Technolcogies forporation, awvailable
Hovember 23, 198¢ (adopting pension plan formula); Union 0il
Company, available February 24, 1983 (guaranteeing pensions above
poverty level so long as awards are made under incentive plans);
Eercules, Inc., available December 30, 1982 (providing benafits

to surviving spouse); and Mobil 0il Corp., available February 23,
1977 (cost of living adjustments to pension benefits).

For the reasons cited above, it is my opinion that the Proposal
falls squarely within the terms of Rule 1l4a-B8B{c) (7). Monsanto
Company therefore intends to omit this Proposal from its proxy
materials, and requests assurance that the staff will not recom-
mend that action k2 taksn against the Company for doing so. As
required by Rule 14a2-8(d4), I have enclosed six copies of this
letter and of Mr. Ucci's letter to the Company; and am forwarding
an additional copy of this letter to Mr. Ucci. Shoull you have
any questions regarding this .o-action request, please czll me at
314/624-2868 or Sonya M. Davis at 314,/694-2850.

We appreciate your attention to this request.

Yours truly,

S S eamactl ooy T
“J. ssell Bley, Jr.

Assistant General Counsel-
Corporate

SMD: jw/L.D23jwS8
Enc.
cc: Pompelio A. Ucci
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Pompeliic A. Ucci
4070 Aiken Road
Pensacola, Florida 32503

September &4, 1987

Mousznto Co.
800 North Lindbergh Boulevard
St. Louis, Missouri 63136

Attention: Mr. R. W. Duesenbergh
Secretary, Monsanto. Co.

Dear Sir:

As a Monsanto retiree and current stockholder it is
planned to preseant a2t the 1988 Annual Monsanto

. Stockholder Meeting the following proposal for

inclusion on proxy material seat to all stockholders
of record prior to the 1988 Annual Meeting.

RESOLVED: That the stockholders of Monsanto Co.,
assembed in annual meeting ir persom and by proxy,
hereby request the Board of Directors to take the
nacessary steps to modify the Company's Salaried
Employees' Pension Plans to be coansistent with and
equivalent to the pension plan benefits now in force
for external members of Mousanto's Bcard of Directors.

In support of the above proposal, it becomes desirable
to correct inequities and to introduce z degree of
parity between the two pension plans covering salaried
employees and external members of the Board of Directors.
Currently, external directors receive liberal pemsion
remugeration, after only five (5) years of part time
service. This financial remuneration is significantly
higher than the pension benefits received by the

average Monsanto salaried employee after 30 to 40 years
of full time dedicated service.

For the record you are informed that, to the best of
my knowledge, sdoption of the above proposal will noc
result in any tangible personal benefit.
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Mr. R. W. Duesazbdarzh
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Please contact ma by writing or telephone (904) 433-2631
if there are-any questions regarding this request.

Very truly yours,

W@«‘

Pompelio A. Uecci
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i CERIE oF UNSE
4070 Aiken Road Cliros f}:‘E;cS‘ms"‘
Pensacola, Florida 32503 “mliind "R oNaw:

December 9, 1987

Certified Mail-Return Recaipt Requested

Office of Chief Counsel

Division of Corporate Finance
Securities and Exchange Commission
450G Fifth Street, N.¥W.

Washington, D.C. 20549

Attention: Cecilia 0. Blye

Re: Shareholder Proposal Submitted to
Monsanto Co. by Pompelio A. Ucci

Ladies and Gentlemen:

The Monsantoc Company informed me on December 8, 1987 of their
decision to exclude from proxy material my submitted proposal
requesting that the Board of Directors "modify the Company's
Salaried Employe2s Pension Plans te be consistent with and
equivalent to" the pension benefits of the companys non-employee
Board of Directors.

SEC Rule 14a-8(c}(7) was cited as the basis for exclusion.
It is my opinion that judicial prudence is being stretched to
its limits by Monsanto's citation of this rule to support the
exclusion of my proposal. Extrapalation of this rule under the
idiom proposed by Monsanto, would in effect, negate any and all
attempts by shareholders to exerciss their rights under SEC rules.
A study of the ten no-action references cited by Monsanto (see
attached copy) clearly are devoid of any substantive reievancy
to my proposal. Citation appears to be a clever but iil-disguised
smoke-screen to obfuscate the real issue. Therafore, it is

requested that the reference be disregarded since they are
without merit.

In no way can my proposal be construed as bearing any
relationship to ordinary day to day business decisions. Rather
my proposal addresses itself to a broad significant aspect of
corporate policy. Curreat Monsanto Pension Policy allows all
outside Directors {i.e. 12 out of 14) to receive pension benefits,
after a minimum of five years of service, which exceeds that of
the average Monsanto full time salaried employee after 40 years
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of service. My proposal attempts to minimize discrimination
by introducing some semblance of equivalency and ordinary
justice for the totail Monsanto family. It is ludicrous for
Monsanto to claim that inflated Pension Benefits are

needed "to attract and retain qualified directors"”.

Accordingly, my proposal cannot be construed as being
covered by Rule 14a-8(c){7). It is requested that the SEC not

allow Monsanto's request to omit my proposal from its proxy
material.

You immediate attention to my rebuttai is appreciated.

Kindest regards,

tleer’

Pompeflio A. Ucci
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UNITED STATES ) pﬁ’

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON.D.C. 20549

DiVISION OF
CORPORATION FINANCE

January 31, 2000

. Ellen J. Curnes

Senior Corporate Counsel I q 54'

Union Pacific Corporation B T

Law Department "_ | 4 k‘%

1416 Dodge Street, Room 830 ' T "‘

- 1 N ~-Sriatv ?L- A_l.-'-l'\; — -

Omaha, NE 68179 ety -3l 2000

Re:  Union Pacific Corporation
Incoming letter dated December 9, 1999

Dear Ms. Curnes:

This is in response to your letters dated December 9, 1999 and January 6, 2000
concerning the shareholder proposal submitted to Union Pacific by William B. Rowe, Jr. and
Donald R. York. We have also received a letter from the proponents dated December 20, 1995.

" Qur response is attached to the enclosed photocopy of your correspondence. By doing this, we -
avoid having to recite or summarize the facts set forth in the correspondence. Copies of all of the
correspondence will also be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which sets forth
a brief discussion of the Division’s informal procedures regarding shareholder proposals.

Smcerely ]
ﬁw—f_ 9\_, ;":”f’ _
S €7 NN '
‘d..»"‘ '_‘_.\__'_'._n P %—)
. . Catherine T. Dixon
Chief Counsel
Enclosures
cc: William B. Rowe, Jr.
1171 Giese Road
Batavia, IL 60510
Donald R. York
27W208 Carrel o ’ - P . . B -
Winfield, IL. 60190 Eiajgf ggﬁ @Q;f. ﬁavgﬁjﬁﬁ Q;‘t?‘%&
¢ UUEL Giol Gilb ByP:




January 31, 2000

Response of the Office of Chief Counsel
Division of Corperation Finance

Re:  Union Pacific Corporation
Incoming letter dated December 9, 1999

The proposal relates to prohibiting Union Pacific from discriminating against current
employees formerly emploved by an acquired company by not repealing a pension plan offset
provision, and prohibits representatives of Union Pacific from engaging in deceptive
communications with these employees concerning their pension benefits.

There appears to be some basis for your view that Union Pacific may exclude the proposal
under rule 14a-8(i)(4) as relating to the redress of a personal claim or grievance or as being
designed to result in a benefit to the proponents or to further a personal interest, which benefit or
interest is not shared with other security holders at large. Accordingly, we will not recommend
enforcement action to the Commission if Union Pacific omits the proposal from its proxy
materials in reliance on rule 14a-8(i)(4). In reaching this position, we have not found it necessary
to address the alternative bases for omission upon which Union Pacific relies.

Sincerely,
i / A
( (e LL}/}/} ,/‘:} S U Lt bem—

Carolyn Sherman
Special Counsel




UNION PACIFIC CORPORATION

ELLEN J CURNES : ) i .,a,‘
Senior Corporate Counsel .

January 6, 2000

VIA UPS NEXT DAY AIR (#1Z 635 800 22 1089 094 2) v G4

Office of the Chief Counset

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W,

Washington, D.C. 20549

Re: 1934 Act/Rule 14a-8 — Union Pacific Corporation -- Shareholder
Proposal of Messrs. William B, Rowe and Donald R, York
(the "Proponents™)

Ladies and Gentlemen:

I have enclosed Union Pacific Corporation’s response to the proponents’ submission ‘
dated December 20, 1999, relating to the Company’s submission pursuant to Rule 14a-8(j)
regarding the Company’s intention to exclude the above-referenced shareholder proposal

from the Company’s proxy materials reiaring to the 2000 annual meeting of shareholders and =+ =

requesting the Staff’s concurrence. Please file stamp this letter and return it in the enclosed
self-addressed, stamped envelope as ¢vidence that you have reccived the Company's
response. Thank you,

Very truly yours,

A Hourer

Ellen J\Qurnes
Senior Corporate Counsel

Enclosure

ElC:sla

GALAWSECWGROUPDIR:ZICLE TTERS'SEC2.LTR.O0C

LAV/ DEPARTMENT
1416 Dodge Streel Room B30 Omara NE 58179
Phone' (402 2772322 Fax ;422.275.50¢3




UNION PACIFIC CORPORATION

ELLEN J CURNES
Semos Corporate Counsel

January 6, 2000

VIA TELECOPY AND UPS NEXT DAY AIR (#17 635 800 22 1089 094 2

Office of the Chief Counsel ' ~
Division of Corporation Finance

Securities and Exchange Commission

450 Fifth Street. N.'W.,

Washington, D.C. 20349

Re: 1934 Act/Rule 14a-8 — Union Pacific Corporation — Shareholder Propesal of
Messrs, William B. Rowe and Donald R. York

Ladies and Gentlemen:

We received the response of William B. Rowe and Donald R. York, dated December 20, 1999, to
our letter to you dated December 9, 1999. In our December 9 letter, we requested that the Staff of the
Division of Corporation Finance concur in our opinion that the proposal and supporting statement
submitted by Messrs. Rowe and York may be omitted from the Company’s 2000 proxy materials for the
reasons set forth therein. Our present letter addresses Messrs. Rowe and York’s December 20 response.
and is intended as a supplement to our earlier submission. After reviewing Messrs. Rowe and York's
response, we believe that they have not rebutted the Company’s arguments, nor have they raised any
additional material issues or facts in support of their proposal. Rather, their response reinforces the
arguments we previously raised. Accordingly, we reiterate our intention to omit Messrs. Rowe and York's
proposal and supporting statement from our 2000 proxy materials and renew our request for the Staff’s
concurrence. We wish to particularly note the following with respect to the proponents’ response:

The proponents’ response provides additional support for the Company’s position that their
proposal may properly be omitted pursuant to Rule 14a-8(i)(4) because it is motivated by, and relates to
the redress of, a personal claim or grievance and as such is designed to result in a benefit to, or to further a
personal interest of, the proponents that is not generally shared by the Company’s other sharebolders. The
proponents’ assertion that all shareholders will benefit cannot disguise the fact that their proposal does not
relate to such general benefits. Messrs. Rowe and York's proposal seeks to alter one specific term of a
negotiated transaction, and to impose an alternative pension integration structure that personally benefits
the small group of employees of which Messrs. Rowe and York are a part. The proponents have
submitted with their response a letter from their attornev to the Company demanding essentially the
substance of their proposal, evidencing the personal nature of their proposal.

Messrs. Rowe and York attempt to obscure the personal nature of their proposal by characterizing
the Company's actions as evasive, deceptive and discriminatory. However, Messrs. Rowe and York's
allegations in this regard are undercut by their own submission. They include with their response an
attachment that shows that as early as April 17. 1995 CNW employees were advised that their pension
benefits would be offset by their CNW retirement benefits, as the Company stated in its December 9,
1999 letter. Additionally, Messrs. Rowe and York at one point in their response seem to concede that
other employees of Union Pacific who have spent part of their career with businesses since acquired by

5
LAW DEPARTMENT
1416 Dodge Street Rocmn 830. Omaha. NE 68179
Phone' (402) 271.332%  Fax. {402) 271-2093
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Union Pacific are also subject to offset provisions, although not surprisingly the proponents dismiss this
fact as “meaningless.” There concession is somewhat confusing, in that they later make much of the fact
that the Company has failed to identify any other group of Union Pacific employees subject to any
pension offset. But this demonstrates Messrs. Rowe and York's tendency to ignore or characterize as
misleading any fact that does not support the substantive result they wish to achieve. In fact, the
Company distributed to all former CNW employees, in response to the petition orchestrated and delivered
by Mr. York in August 1998, a letter explaining, among other things, that the pension benefits of former
Southern Pacific employees will be reduced by their benefits under the Southern Pacific pension plan.
Indeed, the personal nature of the proposal is further highlighted by the proponents’ suggestion that an
example of a non-discriminatory pension scheme would be one which would “wipe out” all future

pension earnings of all Union Pacific emplovees. Of course, the “reasonable” alternative the proponents’
suggest is elimination of the pension offset.

The proponents’ response provides support for the Company’s argument that the proposal and
supporting statement are excludable under Rule 14a-8(i)(7) as a matter relating to the Company’s
ordinary business practice. The proponents state that today and in the foreseeable future, former CNW
employees will be working side by side with many other UP employees. That is true, and as stated in the
Company’s December 9, 1999 submission, the appropriate treatment of employees of an acquired
business for employee benefit plan purposes involves a complex human resources analysis and is the very
essence of ordinary business practice. Messrs. Rowe and York also argue that the pension offset
provision is “at war with normal employment policy,” Although that claim is untrue. it does show that
the proponents recognize that fundamentally their proposal and supporting statement relate to the
substance of and procedures applicable to the Company’s benefit plans. As such, they relate to the
Company’s ordinary business practice and are excludable under Rule 14a-8(i)(7).

Messrs. Rowe and York’s response also supports the Company’s position that the proposal and
supporting Statement are vague and misleading and are excludable under Rule 14a-8(i}(3). Messrs. Rowe
and York consistently obscure the fact that pension benefits must be considered in the context of the total
benefit package negotiated by the CNW representatives, Former CNW employees are eligible to receive
retirement benefits under Union Pacific plans. Former CNW employees also benefit from the credit they
received for their CNW service. Some former CNW employees. albeit a small number, have received
pension payments under the Union Pacific pension plan after application of the offset provision. Former
CNW employees are eligible to participate in the Company’s thrift plan on the same terms as employees
who have spent their entire career with Union Pacific, and were, unlike the typical new hire, credited with
their CNW service for ‘purposes of vesting and eligibility for matching employer contributions.
Additionally, with credit for their CNW service, many former CNW employees are currently eligible or
will soon be eligible for health benefits upon retirement. Credit for their CNW service means that former
CNW employees are more likely to be eligible for any special early retirement incentives the Company -
may offer. And, with the credit they received for their CNW service, former CNW employees qualify for
longer paid vacations, more paid sick leave and greater flexible benefit credits. Finally, although no
additional employee or employer contributions can be made to the CNW thrift plan, the Company
provided additional investment options from those offered by CNW for the CNW thrift plan.

The proponents’ response also does not provide any further guidance as to what the proponents
intend by a prohibition against “discrimination’ other than the repeal of the pension offset provision,
which the Company has demonstrated relates to a personal grievance and does not benefit the Company’s
shareholders generaliy. How, then, can the Company’s shareholders determine on the basis of the
proposal and supporting statement what they are voting on or make an informed decision?
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The proponents’ response, indeed the very substance of their proposal, shows that Messrs. York
and Rowe understand the nature of the pension integration provisions of the CNW acquisition. Given
that, it is difficult to understand what has been ‘“deceptive” or “evasive” about the Company’s
communication, or what actions the proponents would have the Company take in response to the proposal
other than eliminating the offset. As we described in our December 9 letter, the Company has already
considered that alternative and determined that the proper course is to retain the original pension
integration provisions. Quite simply, Messrs. Rowe and York are unhappy that the Company has not
adopted an alternative pension plan integration structure that would result in a personal advantage to
them. Despite their attempt to couch their proposal as one relating to “discrimination” or “deceptive
communication,” the fact remains that the only specific action Messts. Rowe and York propose is the
repeal of the offset provision, which would benefit only them and less than 500 of the 7,000 current
employees and 22,000 current and former employees participating in the Company’s pension plan.

For the foregoing reasons, and as more fully set forth in our December 9, 1999 letter, we remain
of the opinion that the Company may properly omit Messrs. Rowe ahd York’s proposal and supporting
statement from the Company’s 2000 proxy materials. Accordingly, we again request the Staff's
concurrence on this point. At the suggestion of Ms. Caroline Sherman, I am faxing a copy of this letter to
the Office of Chief Counsel. ‘In addition, I have forwarded seven copies of this letter to the Office of

Chief Counsel by overnight delivery. A copy of this letter is being concurrently sent by overnight
delivery to Messrs. Rowe and York.

We have not attempted in this letter to correct all of the proponents’ mischaracterizations, and we
refer you to our December 9, 1999 letter. We would, of course, be happy to provide you with any
additional information you desire and answer any questions that you may have regarding this matter,
either in connection with this letter or with either of the previous submissions. Should you disagree with
our conclusions, we respectfully request the opportunity to confer with you prior to the final

determination of the Staff’s position. Please do not hesitate to call me if I can be of any further
assistance.

Respectfully submitted,

Ellen J. Clines
Senior Corporate Counsel

EJC/sla

cc: Mr., William B. Rowe -- UPS Next Day Air
Mr. Richard York -- UPS Next Day Air
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VIA FEDERAL EXPRESS

Office of the Chief Counsel
Division of Corporation Finance
Securities and Exchange Commicsion

450 Fifth Street, N.W.
Washington, D.C. 20549

Re: 1934 Act/Rule 14a-8 -- Union Pacific Corporation -- Shareholder
Proposal for Messrs. William B. Rowe and Donald R. York

-- Response to Company’s Intent to Exclude --

Ladies and Gentlemen:

This letter is in response to the Union Pacific Corporation’s (UP or Company) letter of
December 9, 1999 to the Commission in which the Company expressed its intent to exclude
statements in the Company’s proxy materials for its 2000 annual shareholders’ meeting. Pursuant
to Rule 14a-8(j), we have enclosed six copies of this letter and its attachments.

We respectfully request that the Staff of the Division of Corporate Finance not concur in
the Company's position, arguments or opinions, and further that the Staff take all appropriate
measures to cause the Company to alter its position.

. The Company contends that our proposal may be excluded from the proxy materials based
on four rules. The following paragraphs respond to the Company’s arguments that those rules
constitute a proper basis to exclude our proposal.

L. The Proposal and Supporting Statement Are Not Excludable Under Rule 14a-8(i)(4)
As Motivated by a Personal Claim and Grievance of the Undersigned, or Designed to
Result in a Benefit to the Undersigned Not Generally Shared by Other Shareholders.

For several reasons, the first rule cited by the Company does not bar the inclusion of our
proposal in the proxy materials. At the outset, it should be recognized that our proposal is a two-
pronged proposal.
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The second of the two prongs would prohibit the Company’s management from
communicating with certain of its employees formerly employed by the Chicago and North
Western Railway Company (CNW) in any manner that is deceptive or otherwise not calculated

to fully inform those employees concerning their pension benefits subsequent to the Company’s
takeover of CNW,

A summary of the background of this point may be useful to the Staff in assessing the
proxy proposal. Attachment 1.

The purpose of this communications proposal is directly in the interest of all of the
Company's shareholders. As shareholders, we want our Company’s dealings to be based on non-
deceptive communications. The converse--whether the communications are with employees,
shareholders, or unrelated parties—is simply bad business practice which in the long run will harm
our Company and the investments of its shareholders. Moreover, this proposal is in no way
contrary to familiar goals of the Securities and Exchange Commission in that the proposal
disfavors false and misleading statements. In short, there is nothing in the second prong of our
proposal which is contrary to Rule 14a-8(i)(4).

As for the first prong of the proposal, a similar conclusion prevails. That prong would
prohibit the Company from discriminating with respect to compensation against those of its
‘ employees who are former CNW salaried employees, which prohibition would include the repeal
of the offset provision which deprives those employees from earning pensions. This aspect of the
proposal does not suggest that it is illegal for the Company to discriminate against the employees
of an acquired company solely by reason of their employment history. However, we as
shareholders are legitimately concerned at and disfavor our Company’s conduct when it acquires
another business and treats the employees of that business in a manner that shocks our conscience.
We believe it is terrible business practice for the Company to conduct its affairs in that manner,
and such conduct will tend to harm the Company in the future when another attractive acquisition
prospect appears. Again, it is not alleged that the Company’s policy toward former CNW
employees is illegal, but we as shareholders should be permitted to voice our views on a matter
of corporate policy.

While the Company may argue that the first prong is designed to result in a benefit to us
not generally shared by other shareholders, that argument is superficial, erroneous, and withers
under scrutiny. First, the prohibition against discrimination on its face does not seek any
substantive benefit. Rather, it seeks to abolish what is fairly viewed as an invidious discrimination
against a specific group. Stated otherwise, if all current UP employees "enjoyed" the same type
of pension offset that wipes out the possibility of future pension earnings of former CNW
employees, this proposal would never have been submitted. Second, when viewed in a light most
favorable to the Company, UP’s argument is that we have presented a mixed motive proposal.
However, there is no requirement that proposals must have no secondary or tertiary benefit for-
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the proposers. Once again, our proposals are based on what we consider to be bad business
policy, and correction of this discrimination policy and deceptive communications, which we
consider to be corporate misconduct, will redound to the bepefit of all shareholders in that the

Company will bring itself more into line with a reasonable, even-handed approach to its
workforce,

Addressing some of the specific comments in the Company’s December 9 letter, the
Company states that we have waged "a battle” "for years,” the inference being that we are
crackpots who deserve no forum to express our views, However, we have tried to get answears
to the questions about why former CNW employees are being discriminated against and misled
for a period of about three years, a short time relative to the period of investment of many of the
Company’s shareholders. And if there has been a battle, it has been nothing less than a battle
seeking reasonable, open, and truthful communications which the Company has repeatedly
evaded. This is discussed further, below.

Other statements in the December 9 letter are in the nature of a smokescreen. The
undersigned had no grievance with CNW retirement programs. Moreover, the conduct of the
CNW negotiating team is irrelevant to our proposal. They were directly influenced by the views

of senior executives who were anticipating many millions of dollars in buyout-related
compensation.

That the negotiating team had the advice of a "major Chicago law firm having an excellent
reputation in employee benefit matters” is also irrelevant. We, too, have legal counsel with an
excellent reputation in employee benefit matters. Indeed, our counsel have advised us that from
the perspective of employee benefits, the Company’s discriminatory pension offset is highly
unusual and represents an irregularity that is far more egregious than the types of abuses involving
cash balance pension plans currently being criticized in Congress and within several federal
agencies. In fact, the Company’s discriminatory pension offset is even harsher than the most
criticized features of cash balance pension plans in that those plans are customarily designed so
that all employees eventually begin to enjoy pension earnings. That will not be the case under the
Company’s discriminatory pension offset applicable to former CNW employees.

The Company also suggests (bottom of page 2) that the generous outcome of the CNW
negotiations was "to preserve for CNW employees after the acquisition the retirement income
structure applicable to them prior to the time of the acquisition.” This point is not only
misleading but downright incorrect. First, the CNW negotiations did not preserve CNW pension
benefits. Those vested accrued benefits were preserved by operation of law: the Employee
Retirement Income Security Act (ERISA). It would have been a violation of federal law to tamper
with previously accrued benefits. Second, it is simply incorrect to suggest that the retirement
income structure applicable to CNW employees (before the acquisition) was preserved and
brought forward by UP: (a) The CNW retirement income structure never looked to a predecessor
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employer and utilized pension benefits accrued during employment with a predecessor to wipe out
the possibility of future pension earnings with the successor; and (b) While the Company
acknowledges that there was a generous CNW thrift plan that was the principal source of
retirement income for CNW employees, no similar source of retirement income is made available
to former CNW salaried employees at UP--the UP thrift plan is not a generous program as was
CNW'’s main retirement program, its thrift plan. These are matters that the Company has
repeatedly attempted to obscure, and as sharcholders we believe such deceptive
statements--especially to a federal agency such as the Commission--is unhealthy for our Company.

The Company’s letter further states that the acquisition terms were proposed by CNW and

ultimately agreed by the Company, listing three bullet points purportedly reflecting terms of the
agreement.

. The first bullet states that CN'W employees would receive "full credit" for all
CNW service under UP's benefit plans. However, this point is highly misleading
in that for pension purposes those credits are illusory when a pension offset is
applied to wipe out any pension benefit that would otherwise be payable. Stated
simply, 100% of 0 is 0. The fact that the Company would make this rmsleadmg
point to a federal agency is quite surprising. :

. The second bullet states that CNW employees would participate in the UP pension
plan on the same terms as they participated in the. CNW pension plan. This .
statement is also misleading, and it is also irrelevant. The statement is misleading
because the CNW pension plan did not have a "predecessor employer pension
offset” as the UP pension plan does; they are vastly different in this respect. The
statement is irrelevant because the CNW pension plan was not a program that
employees relied on: rather, it was the CNW thrift plan that was the main
retirement program. With the takeover by UP, the UP pension plan is now the
main retirement program, but we have now belatedly learned that former CNW

‘ employees will have those UP pensions wiped out by the offset.

. The third bullet admits that the UP pension plan offset is based in large part on
pre-acquisition contributions to the CNW thrift plan. As described in
Attachment 1, the problem for employees is that no one advised affected employees
in a manner intended to be understood by the employees that they would be singled
out under the UP regime in a way that will likely bar them from any future pension
earnings. Thus, while the negotiators discussed the bullet points, employees with
bills to pay, mortgages to consider, and kids’ college decisions to make were kept
in the dark about the impact of the back room deal.
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The Company’s letter describes the role of the CNW negotiating team. It even suggests
that the team was similarly situated to the undersigned. Left unstated, however, were the identity
of the CNW negotiating team members, the details of the team’s authority, whether they were
taking orders from the highest executives of CNW, the extent to which those CNW executives
received millions in buy-out deals, and the linkage, if any, between those deals and the cost-
savings enjoyed by UP in the acquisition.

The Company’s letter states that UP "consistently communicated the terms of the employee
benefit plan provisions to CN'W employees as part of its transition measures." It refers 1o the
weekly newsletter of April 17, 1995 which "specifically addressed the offset of CNW retirement
benefits against Union Pacific pension benefits.” That newsletter and a transmittal letter issued
by one of the Company’s lawyers are set forth as Attachment 2. The Staff can judge for itself
how candid the Company has been and whether former CNW employees were indeed advised that

their retirement security was threatened by employment with the UP.

A "lengthy question and answer communication" is also referred to by the Company. The
Company states that the illustrations "showed that most former CNW employees would have their
pension benefits . . . fully offset by benefits they would receive based on employer [CNW].
contributions to the CNW thrift plan.” (The offset is even worse than described in the quoted
wording in that the Company later admitted that the offset is based not only on company
contributions which CNW actually made in prior years, but also hypothetical contributions which

CNW would have made, based on the pretend-assumption that all the employees had-contributed— ~----

maximum employee contributions. See Attachment 1.) In short, the employees had no
understanding of what was happening to them in July, 1995.

But the most notable aspect of the July, 1995 questions and answers, which the Company
has emphasized on page 3 of its letter, is that they were not drafted or distributed until after the
June 15 deadline for employees to make their final decisions on whether to take a substantial
severance payment and leave the Company. Thus, the Company’s communications had the effect
of retaining the workforce, and avoiding severance and pension liabilities.

Evidence of the Company’s dissembling and evasive communications is seen in
Attachment 3. Our proxy proposal indicated that we can document the Company’s misleading
communications. Attachment 3 is a partial transcript of a town hall meeting where on April 10,
1995, one month before we were to make our employment decisions, Ms. Schaefer, a senior vice
president for human resources, explained UP benpefits. Our comfort was to be the security of UP

- pension benefits. This event was also recorded on video tape.

The Company’s letter also suggests (top of page 4) that any alternative to what UP decided
to do would be unfair to others. That has never been true. Reasonable alternatives to the
Company’s discriminatory policy have been continuously available, and that, too, can be
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documented. Also, there is nothing to substantiate that a proposed changc "would increase

significantly the retirement income of certain former CNW employees and in fact the point is
incorrect.

The Company’s argument that "changing benefit plan provisions would be unfair to CNW
employees who terminated their employment in reliance on the terms of the acquisition
agreement” is a strange argument. First, as detailed above, former CNW employees had no
understanding of their impending fate as UP employees. Second, the Company's argument that
a discriminatory policy and deceptive communications should be viewed as acceptable because
certain former employees have already made their decision to leave the Company turns this case

on its head. The Company should willingly accept a proposal for non-discriminatory policies and
non-misleading communications.

The Company also suggests (page 4) that it reconsidered the CNW pension plan provisions
in 1997, and that the undersigned have continued their activities through 1998. The Company
would have the reader infer that it has been open and communicative with employees, but remains
puzzled about their apparent unreasonableness. However, the reality is that if the Company had
any genuine questions about its employees’ continuing concerns, those uncertainties should have
been dispelled with the December, 1998 letter from the employees’ counsel. Attachment 4.

In this situation, the Company holds all of the information and controls all of the

operational decisions. With its December 9 letter, the Company begrudges the _efforts of

shareholders, who also happen to be employees, in asserting the modest rights they have under
the law to express themselves when they have views, in this context as shareholders.

The Staff’s pronouncements identified in the Company’s letter miss the mark. The
proposal submitted by the undersigned addresses deceptive communications and discriminatory
policies. But for these forms of misconduct directed against one targeted segment of the
Company’s workforce, the proposal would not have been made. The proposal involves issues that
all shareholders have an interest in. The Company’s contention as to personal grievances of the
undersigned has no merit. Indeed, as late as August, 1998, 186 employees signed a letter
formally expressing dissatisfaction with the Company’s stonewalling.

The Company seems to criticize the brevity of the proposal in that only one sentence is
phrased in a manner that refers to the interests of all of the Company’s shareholders. However,
the preparation of the proxy proposal was subject to a short deadline and a 500 word limit by
reason of Rule 14a-8(d). As discussed in this letter, the interests of all of the Company’s
shareholders are at issue. It is obvious that the Company’s future business experieace will be
affected by improper corporate conduct. That the subject of the proxy proposal is intertwined
with workforce issues and employee benefits issues should not immunize the Company from the
expression of shareholders’ views.
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In sum, neither prong of the proposal conflicts with Rule 14a-8(i)(4).

IL. The Proposal and Supporting Statement Do Not Deal With Matters Relating to
Ordinary Business Operations Within the Meaning of Rule 14a-8(i}{(7).

The Company’s letter portrays the proposal as a matter relating to ordinary business
operations. However, the Company’s contentions are without merit, as discussed below.

First, the occasion for the proposal was a major corporate transaction which the Company
itself notes was marked by negotiations with third parties, the CNW negotiating team. The
acquisition was clearly not "ordinary business operations," nor will future acquisitions and similar

transactions of interest to the Company’s shareholders likely be "ordinary business operations. "

Unlike the subject matter of the Staff’s pronouncements in earlier cases, the instant proxy.
proposal is not primarily about employee benefits. As noted above, the proposal is about
deceptive communications and discriminatory conduct. Contrary to the Company’s suggestion,
the proposal is not intended to micro-manage business operations, but is rather to have the

Company adopt an expressly stated policy of truthful and complete communications and non-
discriminatory treatment of its workers.

For example, a pension provision which wipes out future pension earnings of all UP
employees would be legally permissible and would be non-discriminatory with respect to the entire
UP workforce. However, the proxy proposal made an understandable assumption that the senior
executives of the Company would not prefer to experience a change that wipes out their pensions,
as they have decided to do in the case of former CNW employees. That example is simply one
method in achieving a non-discriminatory policy toward employees. Another example would, of

" course, be to eliminate the offset applicable to former CNW employees, or to take some similar
action. :

In sum, the undersigned have made no proposal which conflicts with Rule 14a-8(i}(7).

III. The Proposal and Supporting Statement Are Not Vague and Misleading Within the
Meaning of Rule 14a-8(i)(3).

The Company’s letter complains that our proposal only briefly and selectively outlines the
need for a specific Company policy. Aside from the time and word limitations noted above, the
proxy proposal as currently written is not inappropriate or unsuited for a publicly held business
such as the Company. Indeed, both prongs of the proposal are drawn with precision so as not to
be overbroad. '
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A party asserting that a proposal is too vague can always complain that more specifics are
needed. Moreover, after all that has transpired in the CNW takeover, for the Company to assert
that our proposal is misleading carries no little irony.

More to a substantive level, it is clear that many non-discrimination rules exist in the
workplace, and employers are accustomed to conforming to such principles and rules. There is
thus ample precedent for the proxy proposal.

The Company complains that the undersigned do not suggest that the credit they received
for service or compensation because of their status as CNW employees is discriminatory (page 7,
top). This is true. The reason that we do not suggest that those credits are discriminatory is that
for pension purposes the credits are essentially illusory. It would not matter if the Company were
to confer infinite service and compensation credits on pension plan participants, if at the bottom

line of the calculations there is a pension offset clause that wipes out the theoretical pension
credits.

As for the Company’s apparent difficulty in discerning what is or is not an evasive and
deceptive communication, there are many ways of conquering this challenge. For example, the
Company could retain human resources consultants who would assist management in
implementing the proposed policy. Or, the Company could institute focus groups of employees

who are targets of special treatment, to ensure that communications meet minimum standards of
candor.

Conversely, if the Company has a truly intractable problem in eliminating deceptive
communications and inappropriate discrimination, then, indisputably, the Company faces a
problem of serious magnitude calling for shareholder attention. If the Board of Directors and the

. management of the Company are unwilling to embrace with enthusiasm the two-pronged proposal

discussed here, then the Company’s shareholders should be aware of that.

*  The Company complains (page 7) that the proposal and supporting statement characterize
the Company’s actions pejoratively. Obviously, the undersigned do not favor a policy which
prevents them from earning pensions in the future because of what may have occurred with a
predecessor employer. Today and in the foreseeable future, former CNW employees will be
working side by side with many other UP employees. Some of them may be new employees,
while others may have already spent decades as employees of the Company. To our
understanding, all of these categories of salaried employees--working side by side with former
CNW employees--have the potential to earn pension benefits in their future years of service with
the Company. To our understanding, the vast number of former CNW employees do not have

- that possibility, despite the fact that they serve as salaried employees in virtually the same

capacities as employees in the general group.
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The fact that the Company labels former CNW as pension plan “participants" is
meaningless if they are not actually earning pension benefits. The fact that there are other
employees of the Company who have spent part of their careers with businesses which were later
acquired by Union Pacific, and are consequently also subject to some offset provision, is a
meaningless point since it is our understanding that only former CNW employees are subject to
a draconian offset that prevents future pension earnings. (If that understanding is not accurate,
the Company might be more informative in future communications on this subject.) The pension
offset, as it applies to former CNW employees, is a feature of the Company’s human resources
policy that is at war with normal employment policy.

The Company also states that "although the benefits under the UP pension plan may be
fully offset by benefits accrued under the former CNW plan, such was not the design and may not
always be the case.” This statement compounds the misleading nature of the Company’s message.
As a matter of law, the Company and no one else controls the UP pension plan design. The
Company may amend or terminate the plan whenever it chooses. It is unclear to the undersigned
what the Company means when it says that "such was not the design."” One wonders whether the
Company means that its pension plan suffers from a plan design accident. One wonders whether
the Company now regrets an ill-advised policy. Whatever the meaning of those words, the
Company still controls the design of its pension plan.

Strangely, the Company also seems to tout the draconian nature of the pension offset when
it refers to the "success” of the CNW thrift plan enabling the offset to strip employees of future
pension earnings. Whether this statement was sufficient to warn the targeted group of the harsh
realities is one question. A more important question is why the Company did not honestly advise
former CNW that they would not receive UP pensions. The July, 1995 wording "will tend to
fully offset the larger UPC pre-offset benefit as well” was certainly not calculated to be
understandable to the typical employee.

The Company’s suggestion that former CNW employees are better off than longstanding

. UPremployees and new hires (page 7, bottom) cannot be taken seriously. In sum, while it is not

surprising that the Company takes exception to the proxy proposal, there is nothing in the

proposal and supporting statement that is vague or misleading so as to warrant exclusion from the
Company's proxy materials.

IV. The Proposal Has Not Been Substantially Implemented and In Fact Is Fiercely
Resisted by the Company.

The Company would exclude the proxy proposal because it allegedly has been sﬁbstantially
implemented within the meaning of Rule 14a-8(i)(10). The proposal is the adoption of a two-
pronged policy to prohibit discriminatory practices against former CNW employees and to
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prohibit deceptive communications regarding compensation and benefits. The Company asserts
that former CNW employees have not been discriminated against.

As to this subject matter, the Company controls all of the data and information. Despite
its resources, the Company has utterly failed to identify any other group of UP employees subject
to any pension offset. It has failed to identify any other group of UP employees subject to a
pension offset based on benefits accrued under a predecessor employer. And it has totally failed
to identify any other UP employees who are subject to a pension offset so severe that the targeted
employees will likely not earn any future pension benefits.

In addition, the suggestion that the Company was the lackey of the acquired group ("The
offset provisions of the former CNW pension plan were carried forward at the request of similarly
situated and duly authorized representatives of CNW to preserve the CNW's retirement
structure.") insults any reader’s intelligence. The Company, as the acquiring entity, was the
dominant and surviving entity, and it is the Company alone that controlled the design decisions
of its benefit plans at the time of the takeover and continuously thereafter. Moreaver, the
Company’s suggestion here is contrary to that on page 7 of its letter where it portrayed the design
of the Company’s employee benefit programs, regardless of any request from CNW people, as
a product of longstanding Union Pacific Corporation policy and practice. C

The Company closes Part IV of its letter with a focus on the "procedures by which the

Company communicates with its employees.” Here, the undersigned have not taken-issue with -

any of the procedures used by the Company to communicate, The Company’s communication
problems lie in the area of content and intent, not procedures. Furthermore, as discussed above,
the Company’s misleading communications have been documented for independent parties to
assess, should they wish to do so.

Finally, the issue at hand does not involve participants' rights under the Employee
Retjrement Income Security Act. The proxy issue is one of communication to shareholders about
a policy proposal for which, in our view, the Company has great need.

For all of the forégoing reasons, we respectfully request the Staff to take appropriate
enforcement steps if the Company proceeds intent to exclude our proposal from the Company’s
2000 proxy materials.
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Thaok you for your attention to this matter.

Sincerely yours,

w\ /@h@%f

—

William B. Rowe, Jr. Donald R. York
1171 Giege Road
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ELLEN J CURNES i
Senior Corporate Counse!

December 9, 1999

V1A UPS NEXT DAY AIR (#17 635 800 22 1089 1790) .

Office of the Chief Counsel 3
Division of Corporation Finance ' -
Securities and Exchange Commission R
450 Fifth Street. N.W.,

Washington. D.C. 20549

Re: 1934 Act/Rule 14a-8 -- Union Pacific Corporation -- Sharecholder -
Proposal of Messrs. William B. Rowe and Donald R. York -

[ adies and Gentlemen:

Union Pacific Corporation has received a proposal and supporting statement for
inclusion in the Company’s proxy materials for its 2000 annual shareholders’ meeting
from Mr. William B. Rowe and Mr. Donald R. York. Messrs. Rowe and York are
shareholders of the Company and non-executive management employees of Union
Pacific Railroad Company, the Company’s principal operating subsidiary. Mr. Rowe is
Senior Manager — Operating Practices and Mr. York is Manager — Environmental Site
Remediation. T have attached the proponents’ letter, dated November 8, 1999, setting
forth their proposal and supporting statement. The Company intends to omit the proposal
and supporting statement from its 2000 proxy materials for the reasons set forth below.
We request the Staff of the Division of Corporation Finance to concur in our opinion.
Pursuant to Rule 14a-8(j), I have enclosed six copies of this letter and its attachments. A
copy of this letter is being concurrently sent to Messrs. Rowe and York.

The proposal seeks to (i) “[prohibit] the Company from discriminating against the
former salaried employees of the Chicago & Northwestern Railway Company ... with
‘respect to current or deferred compensation ... {including] the repeal of the current UP
pension plan offset applicable only to former CNW cmployees....” and (ii) “[prohibit]
management ... from communicating with former CNW salaried employees concerning
their pension benefits in any manner that is deceptive or otherwise not calculated to fully
inform such employees of their pension benefits. as a result of the acquisition of CNW.”
The full text of the proposal and supporting statement is set forth in the attached copy of
Messrs. Rowe and York’s November 8. 1999 letter. As discussed more fully below, we-
believe the proposal and supporting statement may properly be excluded from the 2000
proxy materials under the following rules:

1. 14a-8(i)(4), because the proposal and supporting statement are motivated by, and
relate to the redress of, a personal claim or grievance against the Company and as
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such the proposal is designed to result in a benefit to, or to further a personal
interest of, Messrs. Rowe and York that is not generally shared by the Company’s
other shareholders;

2. 14a-8(i)(7), because the proposal and supporting statement relate to the operation
of the Company’s retirement plan, which is not restricted to the Company’s
executives, and therefore relate to the ordinary business of the Company;

3. 14a-8(i)(3), because the proposal and the supporting statement are vague and
contain misleading statements in contravention of the Commission’s proxy rules
and regulations, including Rule 14a-9, which prohibits such statements in proxy

Cl\lir‘ﬂ'.\f:r‘\ﬂ. mn ama'lc and
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4, 14a-8(i)(10), because the proposal has been substantially implemented.

L The Proposal and the Supporting Statement are Motivated by a Personal Claim
and Grievance of Messrs. Rowe and York against the Company, and are Designed
to Result in a Benefit to Messrs. Rowe and York not Generally Shared by Other
Shareholders.

Under Rule 14a-8(i)(4), a proposal is excludable if it relates to the redress of a
personal grievance against the company or is designed to result in a benefit that is not
shared by the shareholders at large. Messrs. Rowe and York are former non-executive
management employees of the Chicago and Northwestern Railway Company (“CNW™),
which the Company acquired in 1995, and are currently non-executive management

- cmployees of Union Pacific Railroad Company. Messrs. Rowe and York’s proposal, in
essence, complains about the impact on them of the integration of the Company’s and
CNW's retirement income plans, and continues a battle they have waged for years.

The origins of Messrs. Rowe and York’s grievance arise out of the
interrelationship between the terms of the CNW Profit Sharing and Retirement Savings
Plan (the “CNW thrift plan™) and the CN'W pension plan prior to the Company’s
-acquisition of CNW. The CNW thrift plan was the principal source of retirement income
for CNW management employees. Benefits were payable under the CNW pension plan
only after the pension benefit was offset by the full amount of employer contributions
CNW could have contributed to the CN'W thrift plan. In most instances, due to the
generous nature of the CN'W thrift plan, this resulted in a full offset of pension benefits.
The Company’s approach to retirement income was different, relying primarily on
benefits under the Company’s defined benefit pension plan. The CNW team negotiating
the acquisition proposed the terms of the integration provisions, with the advice of a
major Chicago law firm having an excellent reputation in employee benefits matters, in
order to preserve for CNW employees after the acquisition the retirement income
structure applicable to them prior to the time of the acquisition. The terms proposed by
CNW, and ultimately agreed to by the Company, provided that:
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o CNW employees would receive full credit for all service with and
compensation from CNW for purposes of eligibility, vesting and benefit
calculations under Company employee bepefit plans, including the Union
Pacific pension plan, thrift plan and flexible benefit plan:

¢ CNW employees participating in the CNW pension plan would become
participants in the Union Pacific pension plan for salaried employees on the
same terms as they participated inthe CNW pension plan:

e The offset to pension plan benefits attributable to employer contributions to
the CNW thrift plan would continue to apply to benefits under the Union

Pacific pension plan.

Although the proponents now attempt to characterize this structure as harmful and
-discriminatory, the stated goal of the CNW negotiating team was to insure that CNW
employees would not be adversely affected by the acquisition, and it was to that end they
‘urged the above provisions. These CN'W representatives, being similarly situated to the
proponents, shared their interests and the interest of other CNW employees. The
Company consistently communicated the terms of the employee benefit plan provisions
to CNW employees as part of its transition measures. The Company distributed a weekly
newsletter to CNW employees, answering their questions and conveying information of
general interest about the acquisition. These newsletters frequently addressed benefit
plan issues, and the newsletter dated April 17, 1995 specifically addressed the offset of
CNW retirement benefits against Union Pacific pension benefits. A lengthy question and
answer communication addressing benefit plan issues distributed in July 1993 also
described the offset provision and provided illustrations under various factual situations.
The illustrations showed that most former CNW employees would have their pension
benefits, whether from the CN'W pension plan in the absence of the acquisition or from
‘the Union Pacific pension plan with the acquisition, fully offset by benefits they would
receive based on employer contributions to the CN'W thrift plan. The Company’s human
resources employees also were available to, and did, respond to individual questions
concerning the integration provisions. At the time of the acquisition, less than 800 CNW
‘employees participated in the CN'W pension plan. Currently, approximately 7.000 Union
Pacific employees are eligible to panticipate in the Union Pacific pension plan. Of these,
less than 500 are former CN'W employees who became Union Pacific employees in

connection with the acquisition and are impacted by the agreement of which Messrs.
Rowe and York complain,

Sceing a personal advantage in an alternative integration structure, Messrs. Rowe
and York, together with certain other formeer CNW management employees, have
engaged in a campaign designed to cause the Company to waive the pension offset
provision originally proposed and agreed to by CNW’s representatives. Since the
integration of the CNW and Union Pacific benefit plans, Messrs. Rowe and York have
contacted the Company on numerous occasions regarding the provisions of the CNW and
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Union Pacific retirement income plans and the calculation of their retirement income
benefits. As a result of the inquiries of certain former CNW employees, including Mr.
Rowe, in the autumn of 1997 the Company reconsidered the CNW pension plan
provisions included in the acquisition agreement. Mr. Rowe participated in conference
calls during which the issue was thoroughly examined. The Company ultimately decided
to retain the pension plan provisions as originally agreed with the CNW representatives.
The reasons for doing so indicate the many delicate employee relations issues that are
involved in integrating employee benefit plans after an acquisition. The proposed change
would generally increase significantly the retirement income of certain former CTNW
employees relative to similarly situated employees who had only worked for Union
Pacific and, in some cases, other former CNW employees, and so be unfair to the
adversely atfected employees. Changing the provisions would be unfair to former CNW
employees who terminated their employment in reliance on the terms of the acquisition
agreement. The proposed waiver would allocate a portion of the Company’s limited
compensation resources to the. disproportionate benefit of a particular group of
employees. Given these and other.considerations, the Company determined that the

proper course was to retain the original provisions proposed by the CNW team
representing the interests of the CNW employees.

Apparently unsatisfied with that result, in April 1998 attorneys engaged by Mr.
Rowe to represent him in connection with his “dispute” (as characterized by his
attorneys) with the Company concerning benefits payable under the Union Pacific
pension plan contacted the Company. Mr. York orchestrated a petition drive among
former CNW employees, The petition. presented to the President of Union Pacific

Railroad in.August 1998, expressed vet again the unhappiness.of: certain former CNW. - o

management employees with the pension plan integration provisions. Mr. York sent a
copy of his petition to the Company’s Board of Directors, which the Board reviewed with
the Company’s management. Mr. York also retained attorneys (who subsequently
advised the Company that they also represented other former CNW management
employees) to represent him in reviewing his pension plan benefits. In October 1998,
Mr. York’s attorneys requested various documents and information concerning Mr.
,York’s plan participation and benefits, which the Company has provided.

It has been several months since the Company has heard from Mr. Rowe and Mr.
York’s attorneys, and we cannot determine whether or not Messrs. Rowe and York intend
to pursue their individual complaints through litigation. But it is clear that Messrs. Rowe
and York have chosen to continue their personal crusade through the shareholder
proposal process. Indeed, the Company has recently become aware of a larger scheme
devised by a group purporting to represent the interests of former CNW management
employees, styled the “FNWO Help Fund,” to begin a campaign to bring the complaints
of the disaffected CNW management employees in front of several different federal
agencies, Congress and the press.
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The Staff has confirmed the cxclusion of shareholder proposals under Rule 14a-
8(i)(4) in cases where the proponents have used the proposal process as a vehicle to
redress a personal grievance against a company. For instance, in NYNEX Corporation
(January §, 1995), the Staff concurred that a proposal to credit service with an acquired
business for purposes of calculating pension benefits was properly excludable under Rule
14a-8(c)(4). Other recent examples of proposals excluded under the personal grievance
provision of Rule 14a-8 include Uhocal Corporation (March 15, 1999); The Boeing
Company (February 4, 1998): and International Business Machines Corporation (January
20, 1998) (proposal to increase pension benefits). The purpose of the personal grievance
exclusion is insure that the security holder proposal process is not abused by proponents
attempting to achieve personal ends that are not necessarily in the common interests of
the company’s shareholders. Exchange Act Release No. 20091 (August 16, 1983). The
provisions of Messrs. Rowe and York’s proposal and supporting statement correspond
directly with the facts and circumnstances of their own complaints against the Company,
and the proposal is no more than an attempt to use the shareholder proposal process to
redress their personal grievances with the Company. Accordingly, the proposal is
properly excludable under Rule 14a-8(i)(4).

Acqaniiag

Additionally, the proposal secks to further a personal interest that is not shared by
the Company’s other sharcholders generally. Only one sentence of the supporting
statement is phrased in a manner that even attempts to relate to matters of general interest
or benefit to all the Company’s sharcholders. The proposal is plainly designed to benefit
only Messrs. Rowe and York and certain other former CN'W management employees.
An increase in pension benefits to those employees may in fact be contrary to the
interests of the Company’s shareholders because it would result in additional costs to the
Company. The tangible benefits that would accrue to Messrs. Rowe and York, were their
proposal to be implemented, also would not accrue as a result of their status as
shareholders of the Company, but only as a result of being former employees of CNW.
That status is an attribute not common to the Company’s shareholders.

II. The Proposal and the Supporting Statement Deal wwith Matters Relating to
Ordinary Business Operations.

: Under Rule 14a-8(i)(7), a proposal is excludable if it deals with a matter relating
to the Company’s ordinary business operations. According to the Commission’s release
accompanying the 1998 amendments to Rule 14a-8, the underlying policy of the ordinary
business exclusion is to “confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for shareholders to
decide how to solve such problems at the annual meeting.” Rclease No. 34-40018 (May
21, 1998). The Staff has consistently concurred in the omission pursuant to the ordinary
business exclusion of Rule 14a-8 of proposals concerning the substance of and
procedures applicable to retirement and other employee benefits on the basis that such
proposals deal with matters relating to the ordinary business operations of the registrant.
For example, in Lockheed Martin Corporation (February 2, 1998), the Staff concurred,
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pursuant to Rule 14a-8(c)(7), in Lockbeed Martin's determination to exclude a
shareholder proposal to count as credited service all service by participants to businesses
other than Lockheed Martin if Lockheed Martin acquired that business. Other recent
examples include Avery Dennison Corporation (November 29, 1999) (cost of living
adjustment to pension benefits): Bell Atlantic Corporation (October 18, 1999) (equalizing
management and non-management retirement benefits); Burlington Industries, Inc.
(October 18, 1999) (retirec health benefits). Lucent Technologies Inc. (October 4, 1999)
(equalizing deferred and service pension benefits), General Electric Company (January
25, 1999) (cost of living adjustment, minimum benefits, composition of pension trust

board); and United Technologies Corporation (January 25, 1999) (cost of living
adjustment).

As with each of the above examples, the proposal and supporting statement
submitted by Messrs. Rowe and York. by climinating the offset provision, essentially
provide for increasing the pension benefits of some of the Company's employees and
also attempt to regulate the Company’s procedures in dealing with its employees in
respect to their pension benefits. As such, the proposal falls squarely within the ordinary
business exclusion. The Union Pacific pension plan to which the proposal and supporting
staternent relate is open to substantially all Union Pacific Corporation and Union Pacific
Railroad non-union employees and has over 22,000 current and former employees
participating, many of whom were previously employed by businesses, other than CNW,
that the Company has since acquired. The appropriate treatment of employees of an
acquired business for employee benefit plan purposes, particularly after the terms of the
acquisition have been approved by appropriate corporate action, involves analysis which
must take into account the general compensation policies of the Company, the financial
impact of the benefit plan provisions, the impact on other employees and the Company’s
relationship with those employees, and a host of other factors. It is a “matter of complex
nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.” Release No. 34-40018 (May 21, 1998).

I The Proposal and the Supporting Statement are Vague and Misleading.

Rule 14a-(i}(3) provides that a company may omit a proposal from its proxy
statemnent if the proposal or supporting statement is contrary to any of the Commission’s
proxy rules and regulations, including Rule 14a-9. which prohibits false and misleading
statements in proxy soliciting material. The proposal is vague, and the proposal and
supporting statement are misleading in that they only briefly and selectively outline
Messrs. Rowe and York's complaint.

The Staff has confirmed the exclusion of sharcholder proposals under Rule 14a-
8(i)(3) if the proposal is vague and indefinite. See IFm. FFrigley Jr. Company (November
18, 1998) (proposal that the company adopt an employee charter); Microlog Corporation
(December 22, 1994) (proposal to limit compensation if certain measurements are not
met). The proposal submitted by Messrs. Rowe and York is unacceptably vague and
indefinite, and should be excluded for that reason. It states that the Company shall be
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prohibited from “discriminating” against former CNW employees, and that repeal of the
Union Pacific pension plan offset is only one part of this policy. What else is required of
the Company? Messrs. Rowe and York do not say. Significantly, Messrs. Rowe and
York do not suggest that the credit they received for service or compensation because of
their status as former CNW employees is discriminatory. By what standard is non-
discrimination to be judged in light of the many different categories of employees that
make up the Union Pacific workforce? What constitutes an evasive and deceptive
communication as proposed by Messrs. Rowe and York? Again. Messrs. Rowe and York

provide no guidance by which shareholders can determine what they are voting on or
make an informed decision.

The proposal and supporting statement repeatedly characterize the Company’s
actions pejoratively as discrimination. wrongly implying that offset provisions apply only
to former CNW cmplovees. It is the Company’s philosophy to treat Union Pacific
employees who have spent part of their careers with businesses since acquired by Union
Pacific similarly to Union Pacific employees who have spent their entire career with
Union Pacific. Toward that end. offset provisions are also applicable to employees of
businesses other than the CNW that have been acquired bv the Company. However,
because of the individual characteristics of the former plans, the ultimate effect of the
offsets may differ and, of course, the offset with particular reference to the CNW pension
plan applies only to former CNW employees. Messrs. Rowe and York state also that
former-CNW employees are prevented from earning regular pension benefits and that the
offsets “wipe out” future pension benefits. In fact, former CNW management employees
are full participants in the UP pension plan and, although the benefits under the UP
pension plan may be fully offset by benefits accrued under the former CNW plan, such
was not the design and may not always be the case.

Messrs. Rowe and York state that the Company and its management have been
deceptive and evasive in its communications with former CNW employees. In fact,
CNW employees were kept informed on the peasion plan integration provisions from the
early stages of the acquisition transaction. and the July 1995 material distributed to CNW
employees states that “the success of the [CNW thrift plan] has resulted in balances large
-enough to fully offset everyone’s benefits under the [CNW pension plan]” and “except
for older C&NW employees, the emplover account of the [CNW thrift plan]} will tend to
fully offset the larger UPC pre-offset benefit, as well.”

Messrs. Rowe and York also compare the treatment of former CNW employees
unfavorably to longstanding UP employees or newly hired employees, when in fact
former CNW employees were immediately vested in and credited with prior service at
CNW for purposes of Union Pacific’s employee benefit plans. This is a benefit newly
hired employees do not receive, and longstanding employees have earned their service
credit, and a benefit not disclosed by Messrs. Rowe and York. If Messrs. Rowe and York
intend that former CNW employees forfeit credit for compensation and service with
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CNW, they not only fail to disclose that fact, but also the fact that some former CNW
employees will be worse off than under the agreed integration provisions.

The proper sanction for the vague and misleading nature of this proposal is a
determination by the Staff that it will raise no objection if the proposal is omitted in its
entirety from the Company’s 2000 proxy materials. Allowing Messrs. Rowe and York to
cure the vague and misleading aspects of the proposal and supporting statement would
encourage the submission of additional proposals with little regard to accuracy or .
whether the Company’s shareholders are able to make an informed judgment.

1. The Proposal has been Substantially Implemented.

Rule 142-8(i)(10) provides that a proposal may be cxcluded if the company has
already substantially implemented the proposal. The essence of Messrs. Rowe and
‘York’s proposal and supporting statement is a prohibition on discrimination against
former CNW employees. But they and other former CNW employees simply have not
been discriminated against. The offset provisions of the former CN'W pension plan were
carried forward at the request of similarly situated and duly authorized representatives of
CNW to preserve the CN'W’s retirement income structure. Former CNW employees
were credited for their CNW service and compensation for all Union Pacific benefit plan
purposes. That the application of particular provisions of Union Pacific’s benefit plans
may vary from employee to employee is inevitable given the size and make-up of Union
Pacific’s workforce, but this does not constitute discrimination. Indeed, implementing
Messrs. Rowe and York’s proposal could well be characterized by the Company’s non-
CNW employees as discriminatory. To the extent the proposal relatesto the procedures”
by which the Company communicates with its employees, not only has the Company
-been forthright, but also to the extent such communications are covered by the Employee

Retirement Income Security Act, that act already prohibits false or misleading
communications.

Conclusion

. For the foregoing reasons. the Company believes that the proposal and supporting
statement submitted by Messrs. Rowe and York may be omitted under Rule 14a-8. The
Company requests that the Commission Staff confirm that it will not recommend

enforcement proceedings if the Company omits the Proposal from its 2000 proxy
materials, '

Respectfully submitted,
]
/ /
Wom Al nnsa
Ellen J. \Curnes
Senior Corporate Counsel
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RECEIVED LAW DEPT,

NOV 10 339 -

CERTIFIED MAIL -
RETURN RECEIPT REQUESTED

Mr. Carl W. Von Bermuth
Senior Vice President

" . General Counsel and Secretary

Union Pacific Corporation
1717 Main Street, Suite 5900
Dallas, TX 75201-4605

Dear Mr. Von Bermuth:

Enclosed please find a shareholder proposal regarding former salaried emplovees of
Chicago & Northwestern Railway Company now employed by Union Pacific Corporation for
inclusion in the UP proxy statement.

If for any reason you or the Chairman of the Board believes that this proposal is not
adequate for its intended purpose and for presentation at the stockholders meeting, please let me
know without delay so that vour questions may be addressed and eliminated.

Very truly yours,

—
—_—
\w\_

G Zo=e

——

Enclosure
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Shareholder Proposal
Regarding
Non-Discriminatory, Non-Deceptive
Compensation Policy With Respect
To Formal Salaried Employees of CNW

The description of this Proposal and the information required by ARTICLE I, Section 10

of the By-Laws are set forth on the attached pages and are incorporated here by reference.

Lpracet 1 rt

Date: I/I/ﬁ/?ﬁ

Szockholder o

Date: /‘%(A 7

- SACLIENTA\452000002\Documents:Sharetolder Proposa2 10-29-99 wod




Informarion Regarding Proposal

A Description of Proposal.

The Company should adopt, and the Board of Directors should supervise, managcmeut’s‘
implementation of a two-pronged policy that:

() prohibits the Company from discriminating against the former salaried
employees of the Chicago & Northwestern Railway Company (CNW) who
became emploved by Union Pacific Corporation or its affiliates (UP or
"Company ") with respect to current or deferred compensation simply by
reason of their starus as former CNW employees, such prohibition to
include the repeal of the current UP pension plan offset applicable only to
former CN'W employees which prevents them from earning regular pension
benefits and which does not apply to other salaried employees of UP, and

(ii)  prohibits management and any other representatives of the Company from
communicating with former CNW salaried employees concerning their
pension benefits in any manner that is deceptive or otherwise not calculated
to fully inform such employees of their pension benefits, as a result of the

. acquisition of CNW,

The reasons for proposing this policy include the following. Former employees of CNW
employed by the Company after the acquisition of CNW should not bg discriminated against
simply because of their prior employment and should in no event be dealt with in a deceptive
manner, particularly with respect 10 their pension benefits, on which their futures depend. Former

CNW employees are currently treated in a less favorable, discriminatory manner as to pensions.




Specifically, UP has nominally designated former CN'W as participants in the UP pension plan,

but applies their former CNW pension earnings as an offset to wipe out future pension benefits
that would otherwise be earned in the case of longstanding UP employees or newly hired
employees. Former CNW employees are able to document that management’s responses to their
inquiries about their pensions have been evasive and deceptive, and such conduct is inconsistent
with honorable corporate practices. If the broposed policy had been in existence since the
Company's acquisition of CNW, that policy would have been violated. The Board of Directors
and all other responsible representatives of the Company should adopt and implement the
proposed policy immediately, including the repeal of the pension offset that wipes out employees’
pensions.

This issue is important to the Company and shareholders because discriminatory treatment
of certain employees by reason of their prior employment is improper and will adversely affect-
the Company’s business activities, especially its position in negotiating future acquisitions. The

Company should have a positive record of a good corporate citizen.

B. Name and record address of the stockholders.
) Donald R. York (2)- William B. Rowe, Jr.
27 W 208 Carrei Street 1171 Geise Road
Winfield, Illinois 60190 Batavia, Illinois 60510
C. Class or series and number of shares of capital stock of the Company which are

owned beneficially or of record by the stockholder as of the record date for the

meeting (if the date was made publicly available) and as of the date of this notice.




) As 10 Mr. York:

(1) As of the record date: (i) As of the date of this notice:
208 shares, common 208 shares, common
Held in Mr. York’s name by CIBC Oppenheimer.

) As to Mr. Rowe:

(i) As of the record date: (it) As of the date of this notic.e:
Holdings of UP stock have §50,000 of commen shares
generally been as follows: held in UP 401(k) plan and

827,000 of common shares
held in broker’s account.

Street
Date 401(k) Beoker Toal $
98/07/01 $119,788 0 5119,788
98/09/30 $68.170 0 368,170
98/12/31 $5,671 522,000 (A) $27.671
99/03¢31 $92,503  $25,000 (B) $117,503
9/06/30 $189.888  $28.000(C) $217.888
99/09:30 $43.156  $25.000 (D) $68.156
99/11:01 $50.012  $27.000 (E) $77,012

Note A exercised NQ options for $00 shares UNP on
98/12/21 Stock o street brokerage account. S00 shares
Note B 500 share sat 850.

Note C 500 sharss at $56.

Nete D 500 shares az 350.

Note E 500 Shares at 554,

Arrangements or understandings between the stockholder and any other person
(including their names) in connection with the Proposal and any material interest
of stockholder:

There are no arrangements or understandings on the part of the stockholder
except the understanding that virtually all of the former salaried employees of

CNW employed by the Company are adversely affected by the conduct proposed

3.
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to be prohibited, and that many such employees have souglt 10 eliminage the

described discrimination.
F. Appearance at meeting:

Either or both stockholders intend to appear in person or by proxy at the meeting
of stockholders to bring, the Proposal before the meeting.
E. Other information:

See Attachment 1.

SNCLIENT 452200000 \Documents\Board Nomunee2 10-28-99. upd




Attachment 1

A, Statement of holding and continued holding of UP stock.
I'We, the undersigned. have held my/our UP stock for the required one year

period, and intend to continue holding my/our UP stock through the date of the annual

meeting of shareholders.

B. Verification.

The information set forth in the anached Information Regarding Proposal is true

and correct to the best of myrour information and belief.

$pened LYY e

Stockholder v
oue_1//8/73
“Stockholder T

Date: (//O ;/5:"}’

S 'CLIENT1452.000002\Documentsta tachmen: . a4
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Client Statement Page 1 of 2
August 31 - September 27, 1998

SALOMON SMITH BARNEY INC. .0t numbar 241-50460-14 713

Mw%npwm-wwwmggaao 298268A1.01 PTDFOO01A . Your Financia! Consultant
27 W 208 CARREL STREET
WINFIELD 1. D190

28 STATE STREET
28TH. FLOOR
BOSTON MA 02109
617-570-9050
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Opsning balancs $ 10,000.00
Securities bougnt and othor subtractions . ] 0.00 '
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Withdrawals -58,419.34

Closing balance $a1.81
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CLIENT ACCOUNT STATEMENT

Page Account Number Account Executlve Period Ending
& .
JT/WROS 2 OF - 4 020-63998 - 1 ALAN CRANE - 73§ 09/24/99
Money Market Funds ‘
. ) Account . Current Current €slimated Annual Poclioli
Decciigilon Type Quantity Symbol Price Value Yield .:2“.30 %M..n“....ﬂ

Equities

Common Stock .

Current Curreni Eslimated Annual Porllolio

. Account .
Deccription Type Quantity Symbol Exchange Pilce Velue income  Parcent
UNTON PACIFIC CORP (L) CASH - 802 NP NYSE 5000000 40, 100.000 1.600 642  33.9:

SUB-TOTAL COMMON STOCK. 10 vneearcnnerssnnins o L 4

COMMON STOCK HOLDINGS SUMUARY BY JNDUSTRY CODE

ﬁ\ (K) 43X TECHNOLOGY {t.) 57X TRANSPORTATION l—
Closed End Funds
I Accotint Current Curtent gstimated Annual Porlfaho
Description Type Quantily Symbol Exchange Price value Income. Percent

SUG-TOTAL CLOSED END FUINDS. . . s v o vsvosoarssasaaossonsteoasiostsiasonarnetsersst0oesrtoaasetsogedtnessssraacacasstonarestsertsedises
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Account Summary  Opening Balance Closing Balance ‘ Income Summary

“This Month Year To !
CASH ACCOUNT . '
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HARGIN ACCOUNT
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TOTAL ACCOUNT EQUITY . .- . [
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~Account Values By Fund

Plan Name:  Chicago And North Western Railway Company Profit Sharing And Retiremens
Savings Program

Plan Number: 092428

- As of: 10/29/1999

Fund prices are updated every business day (after the market closes) and are usually available by 7
p.m. Eastern time the same day. However, your account balance is calculated overnight, and is not
available until 8 a.m. the following moming. Between those times, you may notice that the fund price
multiplied by the number of shares will not equal the fund value.

Fund Name Net Asset Shares |Fund Value
Value
Vanguard Prime Money Mkt~ || $1.00] ' "
UP Common Stock (Corporate) |  $11.891 4,206.296] $50,012.86
Union Pacific Fixed Income | $10.18) o
Vanguard Windsor Fund $16.91! i !
Vanguard U.S. Growth 541.45] 7 ﬁ
Vanguard Total Bond Mkt Index{|  $9.71] _.. ...... B
o $.00| ; B
TOTAL . )

© 1999 The Vanguard Group, Inc. All rights reserved. Venguard Markeling Corporation, Distributor.
Your use of Lhis site rignifisa that you ascs or Toms 20d Cenditions of Use: ~- s

https:/'/majesric4.vanguard',conyms'r,'p A/0.20.val_by_fund/138360053931085259 10/30/99




- UNION PACIFiC

July 01, 1999 - Septéamnee 507557

For information call:
Vanguard Participant Services
In the USA (800) 523-1188
Or via the internet an  www.yanguard.com

WILLIAM B ROWE JR

TOTAL VESTED VALUE (CONT'D.)

Vesled vakie

Closing balance Vested percent
AFTER-TAX POST 1986 UNMATCHED 71 © 100.00 s u
EMPLOYER CENERAL ACCOUNT . . 100.00 o,
AFTER-TAX PRE-1987 n . . 100.00 . ]
Total vesied vaius R - . S T

Your vested balance approximates the amoun! of monsy you are ent:tled to if you 2
A distribution from your account is based on the value of

your account on the day the reques! is received at Vanguard. Your account! value could
be less than the amount reflected above due to market fluctuat:on The money you have
had deducted from your pay is always 100% vested. : oA RO z 0,

terminate your employment .’

Vanguira 1o usmec. oo -
Vanguurd U.S. Growth Fund
UP Cosnmon Stock (Corporate)
Vanguard Smail-Cap ladex Fund
Union Pacific Equicy Index

P

189.888.83 - -14673224

€y

Total
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TN s

For informarion cail:

Vanguard Participant Services
P oo ~ In the USA (800) 523-1188
== UNION PACIFiC
LLD WILLIAM B ROWE JR

TOTAL VESTED VALUE (CONT'D.) .
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AFTER-TAX POST 1986 UNMATCHED T o A o T
FMPLOYER GENERAL AOCOUNT ) CoL ’ 10080 - -
"AFTER-TAX PRE-1987 . . 100.00 SIS

Total vested valus

.. - . R : . -

Your vested balance approximates the amount of money you are ent:t!ea to lf you
terminate your employment. A distribulion from your account is based on’ the value of

your account on the day tha request is received at Vanguard. _Your acccunt .calL.e could
. .be less than the amount reflected above due to market ”UNUﬂflon The monev you have
= had deducted from your pay is always 100% vested.
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TOTAL VESTED VALUE (CONT'D.)

January 01, 1999 - March 31, 1999

For information calk:

Vanguard Participant Services
In the USA (800) 523-1188

Page 2o:

WILLIAM B ROWE JR
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" ~.m'r.n TAXPRE-1987 % _

: Total vested va!ue

D ]
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For informarton calk:
Vanguard Participant Services

UNICN PACIF:C Inthe USA (300) 523-1188

WILLIAM B ROWE JR
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ACTIVITY BY FUND (CONT'D.)

For information call:
Vanguard Participant Services
In the USA (800C) 523-1188

WILLIAM B ROWE JR

Page Borl.
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April 01, 1998 - June 30, 1998 Page 3£ 11
For informarion calk:
Vanguard Participant Services
== UNION PACIFIC In the USA (800) 523-1188
(L”J WILLIAM B ROWE JR
TOTAL VESTED VALUE (CONT'D.)
Closing balance Vested percent Vested vale
EMPLOYER GENERAL ACCOUNT 100.00 - 7
AFTER-TAX PRE-1987 . 100.00
Total vested value " 3

Your vested balance approximates the amount of money you are entitled to jf you
terminate your empioyment. A distribution from your account is based on the value of
your account on the day the reguest is received at Vanguard. Your account value could
be less than the amount reflected above cue to market fluctuation. The money you have
had deducted from your pay is always 100% vested.

¥.AN ASSET ALLOCATION

Please note that Vanguard has changed the
. . . name of the short-term reséfves cafegory
N .- Y to cash reserves. The cash reserves
N' \ category represents investments which
segk to preserve the original amount that

you invest while providing current income.

ACTIVITY BY FUND
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-
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ATTACHMENT 1

SUMMARY OF CERTAIN
MISLEADING COMMUNICATIONS

The background of the communications portion of the attached proxy proposal is that
former CNW employees have been improperly treated as a result of Union Pacific Corporation
{UP or Company) communications relating to employee benefits.

In late March, 1995, the CNW announced the merger with UP, with the merger agreement
providing for millions of dollars of buy-out related payments to senior executives, and a vaguely
worded intention to impose an offsct in the UD pension plan for CNW benefits under the CNW
pension plan and the "actuarial equivalent” of benefits under certain other retirement plans.

On April 10, 1995, there was a "town hall" meeting which included the UP Chairman,
Richard Davidson, and Senior Vice President of Human Resources, Barb Schaefer, where
Ms. Schaefer extolled the UP allegedly generous 401(k) plan with a separate, "completely
secure,” no investment risk, pension plan. This meeting was video taped and transcribed.
Attachment 3.

By letter dated May 1, 1995, the UP announced that certain former CNW employees
would be afforded a voluntary severance package, if they elected it by June 15, 1995. That
package was financially significant in that many employees would have received about $100,000
in severance pay.

No details of a UP pension offset were disclosed as of June 15, 1995. Asa consequence,
the Company failed to disclose that continued UP employment would be characterized by no
pension earnings for most mid-career salaried employees. '

In the summer of 1995, by memo dated July 14, the Company disclosed a generalized
description of the UP pension offset showing that the offset could totally wipe out pension
earpings. The offset was based not only on actual Company contributions to the CNW thrift plan,
but even CNW company contributions that were not made, but would have been made if the
employee had made a full 401(k) contribution.

In the succeeding months, no clear statements concerning the pension offset were issued
by the Company, despite numerous requests for details. By memo dated November 21, 1995 from
_ Roger W. Sayers, Director of Compensation and Benefits, the Company acknowledged that it
understood that employees were anxious about their benefits and would provide details regarding
the CNW and UP plans soon. No details were provided.

On May 11, 1998 the President of UP, Jerry Davis, held an informational meeting with
employees, and in response to questions about the UP pension, stated he was unable to comment
on the issue due to a lawsuit. There apparently was never such z_x.lawsqi_t.'




By letter dated August 13, 1998 and signed by 186 former CNW employees, questions
concerning pensions were asked of UP’s President, Mr. Davis. This was not a private campaign,
the letter signed by these many former CNW employees followed scores of othér such inquiries
by employees. Subsequently, a memo dated August 31, 1998 was issued by Edwin Willis,
Assistant Vice President Employee Benefits, describing earlier references to the pension offset and
suggesting that employees were not treated improperly.

SIACLIENT\I4521000002 Documents\Misleading Communications. wpd




SCHUYLER, ROCHE & ZwiRNER
A PROFLSSIONL. CORPOAATION
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FRANK M, PAWIAX TELLAMONE 22 8L8.2400

CIRECT DraL NUMBER FaCSIMILE 3027 855-820C

3:12/645-8323 FaCSimiLE J:2rSciosda

June 2, 1998

BY TELEFAX
Mr. William B. Rowe, Ir.
1171 Giese Road ‘
Batavia, Illinois 60510 .
Re:  Union Pacific Railroad Conipany

Dear Bill:

ATTACHMENT 2

~80 r'uzh SCITC 119G
1803 QRAINCTS Y AveENyE
CYANETOMN, NLINDIS 6025
TELEPNONE 8AT 24901.9T60
FACKSIMILE A4 dB 1 0Gan

As we discussed during our telephone conversatioa this moming, attached is 2 copy of
the Jetter T received from Clifiord Schoner. 1 will continue 10 kezp you apprised of any
significant developments in my discussions with Union Pacific as they occur.

rank M. Pawlak

FMP/nld

03622




_UNION PACIFIC RAILROAD COMPANY

CLIFFORD J, SCHONER : ASSOCITE QENEAAL TAX CONEEL
90 ERSA
A (42) 2716457
. May 27, 1998

Frank M. Pawlak, Esq.
Schuyler, Roche & Zwirner

On Prudential Plaza, Suite 3800
130 East Randolph Street
Chicago, iltinois 60801

Re: William B. Rowe, Jr.
Dear Mr. Pawlak;

Your letter to Barbara Schaefer of Apnl 27, 1998, has been referred to me for a
response. | have discussed with Mr. Rowe his pension concerns several times in the past
year or so. Consequently, | am familiar with this matter

. ‘We have no objection to meeting with you to discuss Mr. Rowe's concerns. Befare
doing so, however, it would be helpful if you could explain the ERISA violation(s) you
balieve have been committed by us. We believe the meeting will be more productive if you
share this information with us before hand. .

Your lelter indicates Mr. Rowe might have taken the Voluntary Force Reduction
Frogram rather than joining Union Pacific in 1995 if he had known that his UP pension
benefits would be offset by his CNW pension benefits. During 1995 Mr. Rowe and other
CNW employees were sent a serdes ol “Merger Bulletins” explaining ongoing
developments as they were worked autl. In Issue 6 of those Marger Bulletins (a copy is
enclosed), CNW employees were told that UP pens:on plan benefits would be offset by

CNW benefits.
%M
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A Newsletter for CNW and UP Employees

INFORMATION SESSIONS NEXT WEEK ...

Q To give interested Chicago and North Western employees informnation
about Omaha, Nebraska, three informational sessions wiil be offered next

Issue Mo, 8, Apr. 17, 1995

" week in the CNW Headquarters Building on the 14th floor.

Sessions for employees and spouses have been scheduled at 1:30 p.m.
and 5:30 p.m. on April 26 2nd at 8:30 am. un Aprit 27. Those who wish to

artend should take the center lobby clevators to the 14th floor.

Members of the Omaha Chamber of Commerce, representatives of the real
estate community, and Union Pacific employees will take part in each 90-minute program and

will address specific issues. They will also answer questions and disaribute literature.

Watch Merger Bulletin for further details.

QUESTIONS ABOUT RAILROAD RETIREMENT ? ...

O UP or CNW, employees with merger-related questions copcerning Railroad Retirement
taxes or benefits should telephane the Railroad Retrement Board regional office nearest their

residence. Offices in UP/CNW areas (state and city) and their phone numbers include:

CA / Oakland 510-637-2973
CA /San Bernardino 909:383-8581
CA [WestCovira  818-814-8844
CO [ Denver 303-844-4311
1A / Des Moines 515-284-4344
1D / Boise 208-334-9144
1L / Chicago 312-751-4500
1L / Joliet 815.740-2101
KS / Topeka 913-295-2655
KS } Wichita 316-269-7161
LA /New Orleans  504-589-2597
MN / Duduzh 218-729-5301

MN /St Paul

MO / Kansas City

NE /Omaha -
OK /[ Oka. City
QR / Portland
TN / Memphis
TX/Fi. Worth
TX / Houston

. TX / San Antonic
UT / Salt Lake City
W1/ Milwaukee

QUESTIONS AND ANSWERS ...

(The following questiaas car=e from ceplogees ria the Merger Botbne at 312-159-5900, or
, were ctied oF coplayes e gy or Town Halls)

Q-Q (s theré anything yer thet can be said abow union employees?
Q-A . No. The details of the operating plan continue to be finalized. When that is done, the
labor organizations will be given formal notices to begin negotiations.

612-290-3491

816-426-5884
402-221-4641
405-231-4771
503-326-2143
901-544-3274
817-334-2638
713-653-3045
210-229-6158
801-524-5725
414-297-3861




(Page 3 - Merger Bulletin No. §)

Q-Q Will CNW non-union employees get a prorated year-end bonus?

Q-A  Yes. Non-union employees will get 2 prorate of the CNW bonus as of merger date or
termination date, whichever is eailier. As of merger date, the CN'W bonus program will
rerminate, Union Pazific does not have a bonus program for 2ll non-union employess. In any
given year, only 2 pordon of the non-union work force gets z bonus.

Q-Q How will the transition affect the CNW pension plan?

G-A  We have not fully determined the detzils of how we will integraie CNW employees
into the Union Pacific pension plan. However, they will continue to participate in hc C NW
retirement plans th wrough 1595,

Any CN'W non-union employee who is actvely cmplo;ed at Union Pacific or CNW on
January 1, 1996, will be given vesting, eligibility and service credit under the UP Pension Plan.
CNW employees who become eligible for 2 UP pension wili have their pension offset by their
CNW retirement benefits.

0-Q Wil profit sharing funds be mardatoril y distributed, or car a person leave the monies
where they are?

Q-A We currently have no plans to make nandamry distributions of funds in CN'W Profit
sharing Plan accounts. The Profit Sharing Plan will alse be contnued through 1995, A )
" company contribution will be made for the year based on performance goals measured during the
first quarter and multiplied times four, subject 10 the Profit Sharing Plan’s maximum company
contribution limit. '

EMPLOYEE COMMUNICATIONS ...

Q CNW field employees seeking video tapes of Chairman Dick Davidson's Chicago Town
Hall mectings should contact their managers. Headquarters employees can get tapes from Deb
Smith in Corporate Communicatons on 7-South.

Employees also can order tapes by calling the UP Video Services Library at 402-271-4530 or
402-2‘11-3857

Q Reminder; Merger Bulletin is availeble in Lotus Notes via the UPRR Employee
Communication database,

(Merger Bulletin is produced by Union Pacific Railroad, Employee Communicationt Department, 1416 Dadge
Street, Omaha, NE 68179, Readers with quessions, rumors or ideas for iteras {n coming issues should consact
. Deb Smith in Chicago at 312-559-6186 or Jim Fagarty in Qesaha at 402-271-4181.)




ATTACHMENT 3
April 10, 1295 - Town Hall Meeting - Chicago, lllinois

Excerpt from Union Pacific Video Tape (1:19:00 - 1:21:30)

Don York: The next question | have is about the 401K program. ' The
Northwestern's 401K is an excellent program for retirement benefits.
The UP's isn't, doesn'l appear to be quite as good as the
Northwestern’s program. Are you giving any consideration ta revising
your 401K?

Dick Davidson: Well, I'm not quite sure what the differences are. We match, for non-
agreement people, up to 3% match from the Company. I'm not quite
sure what your match is.

Don York: Well, we go through a four-step program, and the fourth step is one
very large step, and it’s just a strict percentage of your salary. And -
overall, if we go through all four steps, it exceeds the 50 cents on the
dollar that the Union Pacific is giving.

Dick Davidson: Oh, is that right?

Don York: Yes.

" Dick Davidson: Oh. | wasn't aware of that, and this, today there aren't any p!ané that
| know of to change it. Barb, do you? ‘

Barb Schaefer: ©~ No, there aren't any plans to increase the match, um, we a
think that we have a very generous 401K when you look at it with the
fact that we have a separate pension. Um, we have a pension which
is completely secure, it's a quai’z‘ﬁ' ed pian. there is no investment risk,
really, for employees, and we have that in addition to our 401K, where
you can contribute up to 16% of your salary, which is 1% more than
the Northwestemn plan permits you to contribute. In addition, the
Northwestern plan has two investment options for you, the UP plan
has seven invesiment options. . We work with Vanguard that
administers it for us, and it does allow our employees to make daily
investment changes, just over the telephone, so | think when you look
at it altogether, the Union Pacific package on the 401K pension
gombinatiop js really very good, and there aren't any plans to increase

The match. '

Don York: { have one final question and then I'll sit down. The bonus plan, the
Northwestem’s bonus plan is a two-tiered approach; where Senior
Management get, is involved in an executive bonus plan, the rest of
the management employees are involved in a plan which can give up




Dick Davidson:

Don York:

Dick Davidson:

comparable plan. Are you anticipating looking into that sort of
approach?

I don’t know that that's a fair question. 1 don’t know that we're going
to look into that specific approach, but what are doing, and have done
every year for the last four, five, six years, is, encompassed a wider
number of pecple in the bonus plan. Now, our plan also has different
levels to it, but we have broadened, oh gosh, prabably by 50 percent,
the number of recipients that are eligibie for the plan over the years,
and that is a trend that | do see continuing. That's a goal, is to push
more into the hands of the people that are helping us become a
successful company. And | do think you'll see that continue.

Thank you.

Thank you for your questions. We're running out of time, we're going
to ask one more question here...
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MURPHY, SMITH & POLK -

A PROFESSIONAL CORPORATION

TWENTY-FIFTH FLOOR
TWO FIRST NATIONAL PLAZA
CHICAGO, ILLINOIS 60603-1891
LEE T. POLK TELEPHONE 312/558-1220

FAaCSIMILE
312/558-1240

312/807-3619

December 22, 1998

- VIA FEDERAL EXPRESS

Clifford J. Schoner, Esq.

General Tax Counsel for ERISA

Union Pacific Railroad Company

Tax Department, Room 738

1416 Dodge Street -
Omaha, Nebraska 68179 -

Re: Former CNW Employees

Dear Mr. Schoner:

Carl von Bernuth requested that this letter be sent to you rather than to him. Since you
may not have received a copy of his letter of December 7, 1998, I have enclosed it here.

In a nutshell, Mr. von Bernuth requested that [ submit a statement concerning what my = —
clients want and "why they feel they are entitled to it.®
First, the former CNW salaried employees who are now employees of UP seek two
general things. First, they wish to be communicated with meaningfully and in a manner that is
reasonably calculated to be understandable to ordinary employees who do not have a technical
background in pension plans. As to that objective, management’s conduct has been just the
opposite, and it appears to have been purposely so. Second, they wish to be treated as other
salaried employees of UP are treated. As to that objective, it appears that UP currently has no
. intention of allowing most former CNW employees to earn future pension credits for future UP
employment (other than on a purely theoretical, no-dollar-effect basis).

From the beginning, the tenor of UP’s communications to former CNW employees was
that there was to be a work environment where all UP salaried employees were going to be one,
big, happy family. However, in contrast to other UP salaried employees, the former CNW




Clifford J. Schoner, Esq.
December 22, 1998
Page 2

employees collect a paycheck, but earn no pension. To that extent, UP is relieved of funding
obligations because there will be no peasions to pay. In that respect, the merger has been a very
good deal for UP financially. I will not cornment on the Human Resources aspects.

It is true that the employees feel they should be granted a pension for their future
employment with UP: almost all salaried employees in America, including many UP employees,
enjoy a reasonable level of employer contributions to a retirement program for employees. [
would guess that you and Mr. von Bernuth enjoy employer contributions to a retirement program
ol sume sort. We need not belabor this point.

Another practical aspect of this matter concerns the incentives which were conferred on
senior management of CNW as a result of this business combination. However, there is no need
to discuss that here.

From a legal perspective, it is clear that employee benefit fiduciaries and their agents may
not lie to the persons to whom they owe a fiduciary duty. If that fundamental principle was ever
in doubt, the doubt was put to rest by the Supreme Court in 1996 in Varity Corporation v. Howe,
516 U.S. 489, 134 L.Ed.2d 130, 116 S.Ct. 1065. On a factual level, the former CNW employees. -
make a compelling case that, in a sophisticated way, they have been lied to.

I will not dwell on the employee relations side of this matter, other than to say that in my
judgment the situation is not beyond salvaging. Obviously, the employees would like to work for

a candid, employee-friendly employer. But, of course, management can choose to continue the
course it has followed thus far.

The delays to date have been trausparent enough. 1 would suggest that it is in UP’s
interest to attempt a resolution of this matter. If the level of effort on management’s part were
evident and reasonable (i.e., sufficient representation of senior inanagement in a dialogue), along
with f? basic element of good faith on everyone’s part, I would be willing to participate in such
an effort.

Very truly yours,

Cooel?#

Lee T. Polk
LTP:laf
cc (wfo encl.): Carl W. von Bernuth, Esq.

SMCLIENT\1452W00001 \Le ners\Schoner 12-22-98 Ip.wpd




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to matters
arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy rules, is-to
aid those who must comply with the rule by offering informal advice and suggestions and to
determine, initially, whether or not it may be appropriate in a particular matter to recommend
enforcement action to the Commission. In connection with a shareholder proposal under Rule
14a-8, the Division’s staff considers the information furnished to it by the Company in support of
its intention to exclude the proposals from the Company’s proxy materials, as well as any
information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from sharehoiders to the
Commission’s staff, the staff will always consider information concerning alleged violations of the
statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff of
such information, however, should not be construed as changing the staff’s informal procedures
and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary determination
not to recommend or take Commission enforcement action, does not preclude a proponent, or any
shareholder of a company, from pursuing any rights he or she may have against the company in
court, should the management omit the proposal from the company’s proxy material.




il
ill
i;mln

H
H

—
——
w—

i!

NO ACT

Filed on 01/20/1998 ~ Period: 12/11/1997
File Number 001~02360

INTERNATIONAL BUSINESS
MACHINES CORP

1 NEW ORCHARD RGAD
ARMONK, NY 10504
914, 499,1900




January 20, 1998

CHOSPL

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: International Business Machines Corporation
Incoming letter dated December 11, 1997

_The proposal requests the board of directors to increase the
pensions of retired employees.

There appears to be some basis for your view that the
proposal may be excluded pursuant to Rule 14a-8(c¢c){4). In this
regard, the staff notes that the proposal is designed to result
in a benefit to the proponent or to further a personal benefit,
which interest or interest is not shared with the other security
holders at large. Accordingly, it is the Division's view that
the proposal may be excluded from the Company's proxy material in
reliance on Rule 14a-8(c) (4). In reaching a position, the staff
has not found it necessary to address the alternative bases for
omission upon which the Company relies.

Sincerely,
SAiNLn- TFuivodlae

Sanjay M. Shirodkar

Attorney-Advisor
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December 11, 1997

Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549

Attention: Frank G, Zarb, Jr. Esquire
Special Counsel, Division of Corporation Finance

Subject: 1998 Proxy Stalement-—-Shareholder Proposal of Mr. Joseph B. Newcomer
Dear Mr. Zarb:

Pursuant to Rule 14a-8(d) under the Securities Exchange Act of 1934, | am enclosing
six copies of this request letter together with a stockholder proposal (the "Proposal®),
attached as Exhibit A hereto, which was submitted by Mr. Joseph B. Newcomer {the
“Proponent”) a retired IBM employee, to the International Business Machines
Corporation (the “"Company” or "IBM). In pertinent part, the Proposal provides that
“IBM stockholders request the IBM Board of Directors to raise the minimum
pension to $60.00 per month for each year of service.” IBM believes that the
Proposal can be properly omitted from the proxy materials for IBM's annual meeting of
stockholders scheduled to be held on April 28, 1998 (the 1998 Annual Meeting") for
the reasons discussed below.

To the extent that the reasons for omission Stated in this letter are based on matters of
law, these reasons are the opinion of the undersigned as an attomey licensed and
admitled to practice in the State of New York.

L THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8(a)(1) BECAUSE THE
PROPONENT FAILED TO PROVIDE ALL OF THE INFORMATION REQUIRED
UNDER SUCH RULE, DESPITE THE TIMELY AND SPECIFIC REQUEST OF
TH%COM%%%Y FOR THE PROPONENT TO FURNISH ALL SUCH REQUIRED
NFORMA .

On November 17, 1997, I1BM received the Proposal dated November 12, 1997 from Mr.
Newcomer. (See Exhibit A) Upon receipt of the Proposal, the Company examined the
submission, and determined that Mr. Newcomer was not listed on the Company's
books as a shareholder of record. The Company also noted that Mr. Newcomer had
submitted substantially similar stockholder proposals for the 1993 and 1994 provy
slalements seeking increases in the IBM rziirement peanson benefits. His 1993
proposal was cocluded based upon ils untimely submizaas ntarmations! Pusiness
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Machines Corporation (January 23, 1993) His 1994 proposal, which was virually
identical to the instant ane, except for the effective date suggested by the Proponent,
was excluded based upon the slaff's concurrence that his proposal for an increase in
the minimum IBM retirement plan benefit was in the nature a personal claim under Rule
14a-8(c)(4). International Business Machines Corporation (January 25, 1994).

This year, given the fact that the Proponent did not appear anywhere on the
Company's books and records as a stockholder of record, the Company determined
that additional information was needed from the Proponent as to whether he in fact
held ary IBM common stock at all, and if so, whether he held the minimum amount for
the requisite period, and if so whether the Proponent intended to continue to hold such
minimum ownership in IBM stock through the date of the Company's 1998 Annual
Meeting, all as required under Rules 143-8(a){1) and (2)(2). Thus, on November 17,
1997, the Company replied in a timely manner to the Proponent, and we advised him
specifically of his need, if he in fact was a beneficial owner of IBM stock, to provide us
with evidence of his beneficial ownership of such IBM stock in order to comply with
Rules 14a-8(a)(1) and (a)(2). A true copy of the Company’s letter to the Proponent is
attached as Exhibit B hereto.

In such lelter, the Company called out clearly each of the requiremenls of Rule
14a-8(a)(1) to the Proponent, noting what the Proponent had to do to satisfy these
requirements, and the time period for him to do so. In this connection, we also
specifically called to the Proponent’s attention the 21-day time limitation described in
Rule 14a-8(a)(1), writing:

Please nole that your proposal will not be eligible for further consideration for our Proxy
Statement unless you provide all of the required documentation to me within 21 calentar
days of the date you receive this request. Should you fumish such docGmentation,
please also note that IBM reserves the right to omit your proposal pursuant 1o the
applicable provisions of Regulation 14A. (See Exhibit B)

The Proponent responded to the Company on November 25, following his receipt of
the Company's letter on November 20, See Proponent's letter and his supporting
documentation attached hereto as Exhibit C. See also U.S. Postal Service Receipt
signed by the Proponent and attached hereto as Exhibit D. The Proponent's
documentation consisted of a cover letter, a photocopied brokerage confirmation "buy”

form issued by A.G. Edwards & Sons, Inc., dated 11/20/91, showing five (5) shares
bought on such date for Account No 404 039-911; a second similar confirmation
statement, daled 4/18/96, issued by A.G. Edwards & Sons, Inc., showing fifteen (15)
shares bought on such date for Account No 404 039-911; and finally a photocopy of

"Page 2 of 6" of a monthly brokerage statement for an ent:relz different customer
account of the Proponent at A, G. Edwards & Sons Inc.~(Account Number
693-050146-028). The latler brokerage statement covered the period 9/27/97 to
10/31/97, and showed holdings of 40 shares of IBM. Notwithstanding that as of
10/31/97 the Proponent now appears 1o hold 40 shares in A.G. Edwards & Sons Inc.
brokerage Account No 693-050146-028, the Company has no absolutely no way of
knowing, and the Proponent has failed to provide any independent documentary proof,
that be has in fact held minimum ownership in any 1BM stock for the one year period
immediately preceding his submission of the Proposal, as the Company had requested
him to do

in this connection, the information provided by the Froponant with respect to the two

bay™ tighzts is not responsive fo tha Company's ra3uest for proof of continuous
beneficial ownership. In the first place, the account numiers for these two "buy ™ tickets
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are for a wholly different brokerage account than the cne which now holds 40 shares of
IBM stock, However, even if we were to assume, just for the sake of argument (i.e.,
arguendo), that these variant account numbers at A.G. Edwards & Sons, Inc. were in
fact one and the same account, the Proponent’s submission would still fail nonetheless,
as this assumed fact could in no way be further extended to prove that the Proponent
maintained either continuous or minimum ownership in his IBM stock in such brokerage
account over the years, lel alone for the one year period immediately preceding his
submission of the Proposal to the Company, as required by Rule 14a-8(a)(1), and as
the Company calied out to the Proponent in our lelter {0 him.

It was with these very thoughts in mind that the Commission issued Exchange Act
Release No. 25217 (December 21, 1987) to require independent documentary proof.
There, the Commission wrote that it was “amending Rule 14a-8(a)(1) to codify its
interpretive position that a wrilten statement by a record owner or an independent third
party, such as a depository or broker dealer holding the securities in street name, of the
proponent’s holding of the registrant securities for the relevent one year time penod is
appropriate documentation for a proponent's beneficial ownership claim.” In this same
release, the Commission noled that it amended Rule 14a-8(a)(1) “to change from 14 to
21 days the time period within which a proponent must furnish appropriate
documentation of beneficial ownership after being requested to do so by a registrant.”
In deciding to lengthen the time and provide beneficial owners with an additional seven
calendar days, the Commission acknowledged the remarks of commentators, who
noted the “difficulty in obtaining the necessary documentary support from record
holiders within the 14 calendar day period currently provided.”

Notwithstanding the Company's request for a written statement by a record owner, or
another independent third party, the Proponent failed to provide any materials which
would meet the requirements of Rule 142-8(a)(1) and Exchange Act Release No.
25217, The Proponent could have gone back to the record owner, as required by the
Commission’s requlations and Releass 25277, and requested by the Company, to
provide him with the information necessary to prove his beneficial ownership, but he
elected not to do so, and the time frame for him to do so has now expired, with no
further documentation furnished. In this connection, the Commission has excluded a
variety of other proposals over the years where similar, incomplele documentation was
submitted by a beneficial holder following a registrant’s timely request for proper
documentary proof under Rule 14a-8(2)(1). On this basis alone, it is clear that the
instant Proposal should also be excluded, See Todd Shipyards Corporation (July 2,
1992)(proposal properly omitted by staff under Rule 143-8(a)(1) where proponent's
fumishing of a series of brokerage account statements for the monthly periods of
March 1992, November 1990, Sep'‘ember 1989, October 1989 and June 1991 did no!
establish proof of continuous bereficial ownership for the relevant one-year period
required by Rule 14a-8(a)(1)); Phelps Dodge  Corporation (March 1,
1990)(documentation of beneficial ownership from a broker at two points in time also
does not constitute adequate proof of continuous beneficial ownership under Rule
142-8(a)(1); see also [nternational Business Machines Corporation (January 6, 1997)
{proposal excluded for the third year in a row where a stockholder submitted insufficient
brokerage documentation in response to the registrant’s request for documentary proof
under Rule 14a-8(a)(1)); Eood Lion, Inc. (February 13, 1997) (similar proposal
excluded, following the lead of IBM's January 6, 1997 letter, where documentary
information supplied by the stockholder was insufficient under Rule 14a-8(a)(1));
Columbia Gas System, Inc. (March 10, 1997) (1o same effzct).

In a verigty of enalogeus cases, the Commission has &'so zrantad no-action relief to
registrants where shargholders have faded to grovide a5 ¢f ing informanon required by
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the regulations and requested by the registrant. See, e.g. McDopnell_Douglas
Corporation (December 30, 1996) {proposal properly excluded when stockholder failed
to provide writlen statement of intent to maintain minimum ownership through date of
annual meeting); AmVeslors Financial Carporation (December 25, 1995) (to same
elfect). The instant Proponent also failed to provide the information explicitly called for
under Rule 14a-8(a){1) of the Commission's regulations, and requested specifically by
the Company. Pursuant 1o Rule 14a-8(a)(1). the Proponent had until today, December
11, 1997, which was 21 days from the date of his receipt of the Company's request
letter, to respond fully to our written request by providing the documentary support of
his beneficial ownership contemplated by the Commission's regulations. His November
25 lelter to the Company and the attachments, do not constitute the proof of beneficial
ownership required by the Commission’s regulalions, and we have received nothing
more from the Proponent, his broker or anyone else to date. In the instant case, since
the Company made a timely and appropriate written request for the information
required by Rules 14a-8(a)(1) of the regulations, and since we also called out clearly to
the Proponent each of the items required by the regulations and the time period for
furnishing this information, since the Proponent did not furnish the information required
by the regulations, which was timely requested by the Company, IBM now respectfully
requests your advice that the Division will not recommend any enforcement action to
the Commission if the instant Proposal is omitied frorm IBM's proxy materials being
prepared for the 1998 Annual Meeling pursuant to Rule 14a-8(a)(1).

. THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8(c)(7) AS
RELATING TO THE CONDUCT OF THE ORDINARY BUSINESS
OPERATIONS OF IBM.

The Company also believes thatl the Proposal may be omilted from the Company's
proxy materials for the 1998 Annual Meeting pursuant to the provisions of
Rule 143-8(¢c)(7) because it deals with matters relating to the conduct of the ordinary
L asiness operations of the Company.

The administration by the Company of its employee benefit plans, such as the IBM
Retirement Plan, and the amount of benefits paid thereunder to retirees of the
Company, as plan beneficiaries thereunder, is an activity which is part of the ordinary
business operations of the Company. The Commission has long recognized that
proposals concerning this and other types of benefits for the general employee
population relate to the ordinary business operations of a corporation, and the staff has
consistently concurred in the omission under Rule 14a-8(c)(7) of proposals regarding
employee relirement, health, medical and other benefits. General Electric Company
{(January 28, 1987)(very similar proposal by a retired GE employee to adjust the
pension of refirees to reflect the increase in inflation also properly excluded by staff
under Rule 14a-8(c}{7)(.e., employee benefits)); International Business Machines
Corporation (December 28, 1995)(proposal from employee to amend Company's Tax
Deferred Savings Plan and Relirement Plan to ensure that employees within a
specified service window were treated fairly as compared to other employees also
determined by the staff to be excludable as ordinary business under Rule 14a-8(c)(7)
(i.e. employment-related matters)), Allied Signal Inc. (November 22, 1995)(retirement
benefits), American Telephone and Telegraph Company (December 15, 1992)(pension
and medical benefits); Minnesola Mining and_Manufacturing Company (February 6,
1991)(employee health and welfare plan selection). General Motors Corporation
{January 25, 1991)(scope of health ¢are coverage), and Procter & Gamble Co. (June
13, 1990)(prescription drug plan).

a2 ap - 41 BOLEN
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The instant Proposal, the basic form ol which has now been lodged by the Proponent
for the third time, again sceks an increase in the minimum IBM pension bonefit to
$G0.00 per month for cach year of IBM service Aside from the fact that this Proposal
also clearly fails under Rule 14a-8(c){d), see_a:gument Ill, infra, this type of Proposal is
not a proper subject for slockholder review under Rule 14a-8(¢)7), as the
determmation of the amount of benefits under the !BM Relirement Plan has
consistently been admiristered by the Company as part of its ordinary business
operations. Since this type of proposal directly addresses the Company's ordinary
business operations, it should be excluded under Rule 142-8(c)(7). See Allied_Signal,
Inc. (November 22, 1995)(proposal to increase pension benefits for relired employees
excluded under Rule 14a-8(c)(7)); see generally Walt Disney Company {November 7,
1995){proposal to reinslate registrant's dividend reinvestment plan excluded under Rule
143-8(€)(7)), Mobil Corporation (January 26, 1993)(policies with respect to downsizing

activities); Infernational Business Machines Corporation (February 19, 1992)(employee
benefils relating to medical plans), Consolidated Edison Company (February 13, 1992)
(general compensation issues relating to amendment of existing pension benefits);
General_Electric Company (February 13, 1992) (general compensation issues relating
to increase in pension benefits), and NYNEX (February 13, 1992)(general
compensation issues relating to standardization of medical and other benefits).
Therefore, upon the basis of these consislent precedents by the staff of the SEC with
regard to the subject matter of the Proposal, the Company requests that no
enforcement action be recommended to the Commission if i* excludes the Proposal on

the basis of Rule 143-8(c)(7).

. THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8(c){4) AS A
PERSONAL GRIEVANCE DESIGNED TO RESULT IN A BENEFIT TO THE
PROPONENT AND CERTAIN OTHER IBM RETIREES WHICH IS NOT SHARED
WITH OTHER SECURITY HOLDERS AT LARGE,

In addition to Rules 14a-8(a)(1) and 14a-8(c)(7), Rule 14a-8(c){4) permits exclusion of
the Proposal on a third basis. Such rule permits omission of a proposal thal relates to
the redress of a personal claim or grievance against the registrant, or if it is designed o
result in a benefit to a proponent or to further a personal interest, which benefit or
interest is not shared with other security-holders at large.

As noted earlier, the Proponent is a retiree of the Company. This is the third time he
has filed this Proposal. The last time he submitted the Proposal, the staff concurred in
its omission under Rule 14a-8(c)(4). See Intemational Business Machines Corporation
(January 25, 1994). In his letter, the Proponent writes that he has been drawing an
IBM pension benefit since 1975, which he has, for at least the past few years, deemed
to be insufficient. The Proponent comments in the Proposal that his own pension
benefit is $518.57 per month, which he also goes on to estimate to be “about three
times the minimum of $6.50 per month for every year of service as specified in the
original plan.” He now seeks for the Company to raise the minimum pension benefit to
$60.00 per month for each year of service. It is thus clear that if his Proposal were to
be implemented, the Proponent and certain other IBM retirees would glean a direct and
immediate financial benefit. The Company believes that the Proposal is otherwise fully
excludable either under Rule 143-8(a)(1) for technical non-compliance, as well as Rule
142-8(c)(7). as it relates to the Corporation’s ordinary business operations.  In addition.
however, this Proposal is excludable under Rule 14a-8(cjié). 2s tha Propenent secks a
clear personal benefil that will accrue specifically to him and a few others, but clearly
not 1o sharaholders at large.

rawiiMillap- L1 0 DM
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The Commission long ago eslablished that the purpose of a stockholder proposal
process is "to place stockholders in a position to bring before their fellow stockholders
matters of concern {0 them as stockholders in such corporation...." Release 34.3638
(January 3, 1945)(Exchange Act Regulation 241.3638). The purpose of Rule
14a-8(c)(4) is to allow registrants to exclude proposals that involve disputes that are not
of interest to stockholders in general. The provision was developed "because the
Commission does not believe that an issuer's proxy materials are a proper forum for
airing personal claims or grievances.” Release 34-12999 (November 22, 1976).

it 15 clear the Proposal would be of no benefit whatsoever lo security holders at large.
This is because the Proponent is requesting, for himself and for other retirees who hold
an extremely small percentage of the total stock outstanding, a benefit which cannot be
shared with the overwhelming majority of other IBM security-holders at large. The
Commission has consistently taken the position that Rule 14a-8 is inlended to provide a
means for shareholdars to communicate on matters of interest to them as
shareholders, and not to further personal interests, See Release No. 34-19135
(Ociober 14, 1982). While paragraph (c){(7) of Rule 142a-8 provides an independent
substantive basis for omission of this Proposal, paragraph (c)(4) of this rule has been
cited by registrants, just as consistently, as an allernate basis for omitting proposals
seeking to increase or otherwise adjust the amount of employee benefits such as the
one requested here, In many of the cases that we have reviewed, the staff has
concluded that such proposals related to the ordinary conduct of the registrant's
business and therefore the staff has not found it necessary to address Rule 14a-8(c)(4)
as an allernative basis. See e.g., International Business Machines Corporation
(January 13, 1993); American Telephone and Telegraph Company (December 15,
1992). The Company believes that Rule 14a-8(c)(4) provides an equally adequate
basis in this particular case for omitting this Proposal from our proxy materials for the
1998 meeling, and requests that no enforcement action be recommended if it excludes
the Proposal on the basis of Rule 14a-8(c)(4). See International Business Machines
Corporation (January 6, 1995)(proposal to reinstate health benefits properly excluded
by staff under Rule 14a-8(c)(4)); Lockheed Corporation {(April 25, 1994 and March 10,
1994)(proposal to reinstate sick leave benefits properly excluded under Rule
14a-8(c}{4)); Inlemationatl Business Machines Corporation (January 25, 1994)(proposal
to increase retirement plan benefits properly excluded uncer Rule 14a-8(c)(4)); and
General_Electric Company (January 25, 1994)(proposal to increase pension benefits
properly excluded under Rule 14a-8(c){4)). See also Tr-Continental Corporation
(February 24, 1993)(Rule 14a-B(c)(4) utilized by statf to exclude proposal seeking
registrant to assist the Proponent in a lawsuit against former employer); Caterpillar
Tractor Company (December 16, 1983)(former employee's proposal for a disability
pension properly excluded under Rule 14a-8(c){(4)); SmithKline Corporation (January
20, 1978)}(Rule 14a-8(c)}(4) used to exclude proposal seeking to compensate
community of homeowners, which included the Proponent). See generally Orbital
Sciences_Corporation (October 16, 1985)(proposal seeking for registrant to hire
would-be rocket engineer properly excluded by staff as relating to redress of a personal
claim or grievance under Rule 143-8(c)(4)).

In summary, for the reasons and on the basis of the authorties cited above, IBM
respectfully requests your advice that the Divisicn will not recommend any enforcement
action to the Commission if the Proposal is omitted from IBM's proxy materials for the
1998 Annual Meeting. We are sending the Proponent a copy of this submission, thus
advising him of our irient to exclude the Proposal from the proxy materials for the 1998
Annual Meeting. Tha Proponent is respectfully requested to copy the undersigned on
2ny response that the Proponant may cnocss 1 Meke 1o the Somnussion i there are
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any questions relating to this submission, please do not hesilate o contacl the
undersigned at 914.499.6148 Thank you for your attention and interestin this matler.

Very truly yours
-, :F\)ﬂLTOHQﬂCLL’ /
art S. Moskowitz
Senior Counsel

Attachments
cc.  Mr. Joseph B. Newcomer

2090 East Lilac Lane
Decatur, Georgia 30032
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™  yosern 5. newcome @
2090 East Lilac Lane Y .
Decatur, Georgia 30032 CO006S

November 12, 1997

Office of the Secretary
IBM Corporation
Armonk, New York 10504

Dear Mr. Secretary:

In the June 1992 issue of Money Magazine, a chart indicated an IBM retiree at age 65, with 30
years of service, would receive $18,411.00 per year pension.

I retired in 1675 after 30 years of service, 22 years of which I took C.E. calls all hours of the day
and night, including Saturdays, Sundays, and holidays, My pension is $519.57 per month,

Since $18,411.00 is approximately $60.00 per month for each year of service, I suggest that IBM
stockholders request the IBM Board of Directors to raise the minimum pension to $60.00 per
month for each year of service.

My retirement pension is about three times the minimum of £6.50 per month for every year of
service as specified in the original plan; therefore, in the event the IBM stockholders feel they
cannot ask the IBM Board to raise the minimum to $60.00 per month for every year of service, I
ask the IBM stockholders to request the IBM Board of Directors to reduce the maximum IBM
pension to $75,000.00 per year, (which is three times the maximum of $25,000.00 per year
specified when the plan was announced), effective July 1, 1998,

Yours truly,

Joseph B, Newcomer

JBN/I
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Offier of thie Senor Viee President

Arimsnh, New York 10504
atil Cenersl Counsel

VIA CERTIFIED MALL
RETURN RECEIPT REQUESTED
November 17, 1997
Juseph B8, Newcomer
20490 Last Lilac Lane
Decatur, CA 30032

Dear Mr, Newcomer:

I aim in receipt of your stockholder proposal submission dated November 12. Please undemtand that
in ordler 1o be cligible to submit a proposal for consideration at IBM's 1998 1BM Annual Mecting,
Rule 14:-8 of Regulation 14A of the United States Securities and Exchange Commission (*S§:C*)
requircs that a proponent shall provide the registrant in writing with his name, address, the sumber
of the registrant's voting sceurities that he holds of record or beneficially. the dates upon which he
acquired such shares and documentary support for a claim of beneficial ownership.” Youe proposal
does not contain this infonuation, and we hereby formally request it from you.

The rules require that you own a total of at least one percent or $1,000 it market value of securities at
the titne you submit your proposal, and that you have held siuch minimum ownership in our stock for
at leaxt one year at the tine you subinitted your proposal. Inasmuch as our books do not shew you as
a sharcholder of record, it docs not now appear that you meet the minimum ownerdiip requirements
sct forth by the SEC's regulations, and unless you can provide me with affimative written proof that
you own additional shares, you will not be able to satisfy these SEC-mandated iminimum ownership
requirciments. Thus, we hereby request appropriate doctmentary prgof' of your total ownerxiip of
IBM Capital Stock under Rule 14a-8{a)1). In order to prove your eligibility, you must provide IBM,
through mie, with documentary proof that: (1) you are the owner of least a total of at least ane percent
or $1,000 in market value of IBM Capital Stock, and (2) vou have been the owner of at least ons
pereent or $1.000 in market value of such stock for one or more years at the date you subsniitted your
proposal {the “minimum holding period”). To the extent that you own additional shares benefisially,
the above-referenced SEC Rule requires our receipt, as part of your proof of beneficial ownership of
such additional shares, of a written statement from the record owner of the shares or an independent
ihird party proving your ownership and the minimum holding period, accompanied by your written
statemient that you intend to continue minimum ownership in your I1BM securities through April 28,
1948, the date on which IBM currently expects to hold its 1998 Annual Meeting. J

Please note that your proposal will not be eligible for further consicleration for our Proxy Stuteinent
witless you provide all of the required documentation to me within 21 calendar days of tne Jate you
receive this request. Should you efect to furmish such doctunentation, please nate that L3 resepves the
right to omit your proposal pursuant 1o the applicable provisions of Regulation 1A, “Thank vou for
your atiention and interest in this matter.

Viery tritly: vou

gk g M oIy
Stuart 8. Mk Q
Seeriior Chongee!
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LOCKHEED CORP

4500 PARK GRANADA BLVD
CALABASAS, CA 91399
818, 876.2000

NO ACT

Filed on 03/10/1994 - Perlod: 01/13/1994
File Number 001-02193
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March 10, 1994

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE —

Re: Lockheed Corporation (the “Company")
Incoming letter dated January 13, 1994

The proposal directs the Company to revoke its present
employee sick leave policy and reinstate its former sick leave
policy. '

There appears to be some basis for your view that the
proposal may ke excluded pursuant to Rule l4a-8(c)(4) as a
proposal relating to the redress of a personal claim or grievance
or designed to result in a benefit to the proponent or to further
a personal interest, which benefit or interest is not shared with
other security holders at large. Accordingly, the Division will
not recommend enforcement action to the commission if the Company
onits the proposal from its proxy materials in reliance on Rule
14a-8(¢c)(4). In r-~ching a position, the staff has not found it
necessary to address the alternative bases for omission upon
which the Company relies.

Sincerely,

(e 5. C:ZA,QEL\__Q
William H. Carter
Special Counsel

e




= .PLockheed Corporation

ol
4500 Park Granada Boulovard SLJAN TS AN1: 0
Calabasas, California 91399 (818) 876-2380

Office of the Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
450 Fif“h Street, N.W.

Wwashington, D.C. 20549

Re: Lockheed Corporation

Ladies and Gentlemen:

NG
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Carol R. Marshall
Vice Prescent - Secrolary
and Atssianl Genera) Counsel

January 13, 1994

Lockheed Corporation, a Delaware Corporation (the
"cOmpany"), hereby requesks confirmation that the Division of
Corporation Finance (the "Division") of the Securities and
Exchange Commission (the “pommlssion“) will not recommend any
enforcement action if, in Yreliance on certain provisions of Rule
14a-8 under the Securities Exchange Act of 1934, as amended, the
Company omits a proposal and supporting statement submitted by
Mr. J. Michael Ryan (the "Proponent") from its proxy materials
for the Company’s 1994 Annual Meeting of Shareholders. 1In
accordance with Rule 1l4a-8(d), we are furnishing you with the
following items: (i) six copies of the proposal and supporting
statement, and (ii) five additional copies of this letter which
outlines the Company’s reasons for omitting the proposal from its
proxy statement. A copy of this letter has also been forwarded

to the Proponent to notify him of such omission.

To the extent that the statements in this letter relate
to matters of law, I serve as Assistant General Counsel of the
Company and am authorized to practice law in the state of

California.

The_Proposal

On December 10, 1993, the Conmpany received the
followxng proposal from the Proponent for inclusion in its 1994

proxy materials:

WHEREAS Lockheed achieved record profits in 1992, is on
pace to improve that performance in 1993, and has
substantially reduced overhead without altering

employee sick leave policies, and

WHEREAS LMSC’s prior sick leave plan, known as "6&6",
already met the industry average for employee-
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discretionary sick leave, and the successor policy,
called "448", does not, and

WHEREAS the %"4&8" plan is seen by many to violate the
implicit contract between LMSC and its employees over
*0ld Bank" sick leave, incurred prior to "G6&6" with the
understanding that it was, and would remain, employee-
discretionary, but which under "4&8% is rendered
inaccessible except in event of hospitalization or
disability, and

WHEREAS, the "4&8"™ plans does not enhance
competitiveness because it does not reduce accrued
liabilities nor enhance the Company’s pricing posture,
and in addition depresses employee morale and, hence,
threatens productivity,

BE IT THEREFORE RESOLVED that the "4&8" Sick Leave
Policy shall be revoked immediately, and the "6&6" Sick
Leave Policy, as implemented throughout 1992, be
immediately reinstated at IMSC, retroactive to January
i, 1994, and further

RESOLVED that the "6&6" Sick Leave Policy at LMSC shall
remain in force until, and unless, the Corporation
experiences a net loss from consolidated operations for
two consecutive fiscal years not to commence prior to
October 1, 1994.

The Company also received a statement in support of the
propeosal which, along with the text of the proposal, is attached
to this letter as Exhibit A.

‘The Company is of the opinion that it may omit the
proposal and supporting statement from its 1994 proxy materials
for the following reasons:

1. The proposal is, under the laws of the state of
Delaware, not a proper subject for action by
security holders within the meaning of Rule 14a-
8(c)(1);

2. The proposal relates to the conduct of the

Company’s ordinary business operations within the
meaning of Rule 14a-8(c)(7);

3. The proposal is designed to result in a benefit to
or further a personal interest of the Proponent
which is not shared with the other security
holders at large, and thus may be omitted from the
Company’s proxy materials under Rule 14a-8(c) (4);
and
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4. The proposal and supporting statement contain
language which is false and misleading in
contravention of Rule 14a-9, and thus may be
omitted from the Company’s proxy materials
pursuant to Rule 14a-8(c) (3).

The Proposal is not a Proper Subject for
Action by Security Holders under Delaware Law

Rule 14a-8(c) (1) allows an issuer to omit a prcposal
and supporting statement from its proxy statement if the proposal
is, under the laws of the issuer’s domicile, not a proper subject
for action by security holders. The proposal, mandatory in
nature, would impose a limitation on the authority of the
Company’s Board of Directors and management to determine the sick
leave benefits to be made available to employees of the Cowpany’s
subsidiary, Lockheed Missiles and Space Company ("LMSC"). Under
Delaware law, however, in the absence of a contrary provision in
the Certificate of Incorporation, a company’s Board of Directors
has sole authority to determine the terms and conditions of
employment (of which sick leave benefits are a component) for
directors, officers and employees of the corporation. See Del.
Code Ann. tit. 8, §141(a), (h) (1990); see also Haber v. Bell,
465 A.24 353, 359 (Del. Ch. 1983); Wilderman v. Wilderman, 315
A.2d 610, 614 (Del. Ch. 1974). Therefore, because the proposal
would limit the discretion of the Company’s Board of Directors
with respect to employee benefits, it is my opinion, as Assistant
General Counsel of the Company, that the proposal is not a proper
subject for shareholder action under Delaware law and,
consequently, may be omitted from the Company’s proxy materials
pursuant to Rule 14a-8(c)(1).

Interference with the Conduct
of Ordinary Business Operations!

Under Rule 14a~8(c)(7), a corporation may omit a
proposal from its proxy statement if it "deals with a matter

! fThe Company acknowledges that the Commission’s current

policy is not to express any view with respect to the application
of Rule 14a-8(c)(7) to any shareholder proposal pending
resolution on appeal of the matters at issue in New York City
Employees’ Retirement System v. Securities and Exchange
Commission, 93 Civ. 1233 (S.D.N.Y. 1993). However, the Company
would like to state for the record the reasons why it deenms
omission of the subject proposal under Rule 14a-8(c)(7) to be
proper, and further would like to preserve a claim for exclusion
of the proposal on the basis of Rule l4a-8(c) (7) in the event
that the Commission changes its policy or the subject litigation
is resolved while the Company’s request is pending.
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relating to the conduct of the ordinary business operations of
the issuer." The purpose of Rule 14a-8(c)(7) is to allow
companies to exclude shareholder proposals that deal with
ordinary business on which shareholders, as a group, "would not
be qualified to make an informed judgment due to their lack of
business expertise and their lack of intimate knowledge of the
issuer’s business." See Exchange Act Release Na. 34-12999
(November 22, 1976) (the "1976 Release").

The subject propdsal represents an attempt by the
Proponent to have the COmpany s shareholders partxcxpate in the
determination and administration of sick leave policy by
mandating the type and amount of sick leave benefits to which
IMSC employees are entitled. Sick leave is a component of the
benefits packages granted to employees and thus constitutes a
basic aspect of the Company’s ordinary business operations.
Determination and administration of employee benefits requires an
understanding of the business of the Company and its
subsidiaries, as well as their benefits practices and policies,
which shareholders generally do not possess. Employee benefits
are determined by the Company’s management and Board of Directors
based upon a number of factors, 1nclud1ng (i) the operat;ng and
human resource needs of the Company and its subsidiaries, (ii)
the quallflcatlons of each employee and his or her value to the
Company, position within the corporate structure, employment
history and other benefits, (iii) the prevailing levels of
benefits for similar positions with comparable entities, and (iv)
applicable laws and regulations. Since these factors are
unlikely to be within the knowledge of shareholders, decisions
relating to the terms and conditions of employment are best left
to the discretion and expertise of the Company’s management.

The Commission has long recognized that proposals
concerning employment policy ancd practices relate to the ordinary
business operations of a corporation. The staff’s position
regarding such prcposals was recently expressed as follows:

"As a general rule, the staff views proposals directed
at a company’s employment policies and practices with
respect to its non-executive workforce to be uniquely
matters relating to the conduct of the company’s
ordlnary business operations. Examples of the
categories of proposals that have been deemed to be
excludable on this basis are: employee health
benefits, general compensation issues not focused on
senior executlves, management of the workplace,
employee supervision, labor-management relations,
employee hiring and firing, conditions of the
enployment and employee training and motivation."

Pepsico Inc. (March 24, 1983).

Thus, the staff has consistently concurred in the
omission under Rule 14a-8(c¢c) (7) of proposals regarding employee
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health, medical, vacation, retirement and other benefits. See
e.q., Exxon Corporation (February 19, 1992) (omission of proposal
regarding limitations on abortion-related benefits); General
Motors Corporation (January 25, 1991) (omission of proposal t¢o
extend scope of health care coverage); Procter & Gamble Co. (June
13, 1990) (omission of proposal regarding prescription drug plan);
Ford Mctor Company (March 3, 1989) (omission of proposal to amend
health plan benefits for employees); Rockwell International Corp.
(November 5, 1985) (omission of proposal regard;ng formation of
lnterlndustry comnmittee of aerospace companies providing portable
pensions, accrued vacation rights and reasonable job security);
U.s. Steel Corp. (February 27, 1985) {omission of proposal
regarding uniform application of pension and other salaried
employee benefits in the event of a sale of a division or
subsidiary); Exxon Corp. (February 14, 1984) {(omission of proposal
regarding inclusion of union members in special severance
pProgram); and R.J. Reynolds Indus. (February 11, 1982) {omission
of proposal regarding increases in pension benefits to past
retirees to reflect cost of living). 8ick leave is a similar
type of employee benefit, and thus proposals regarding sick leave
policy should be given similar treatment by the Commission.

In view of the purpose of Rule l4a-8(c)(7) as stated in
the 1976 Release and the Comnmission’s long standing position that
employee benefits constitute part of the conduct of a
corporation’s ordinary business operations, the Company should be
allowed to omit the subject proposal from its proxy statement
pursuant to Rule 14a-8(c) (7).

The Proposal is Designed to Result in
a Benefit to the Proponent which is not
Shared with the Other Security Holdexrs at large

Rule 14a-8(c) (4) allows an issuer to omit a proposal if
it is designed to result in a benefit to the proponent or to
further a personal interest, which benefit or interest is not
shared with the other security holders at large. The Commission
has stated that the purpose of Rule 14a-8(c) (4) is to ensure that
the shareholder proposal process is not abused. See Exchange Act
Release No., 34-20091 (August 16, 1983). Proxy materials are
intended to provide a forum for consideration of proposals that
benefit shareholders and not to air or remedy a personal c¢laim or
grievance or to further some personal interest of a shareholder.
See Exchange Act Release No. 34-19135 (October 14, 1982). "Such
use of the securlty-holder proposal process, and the cost and
time involved in dealing with those situations, do a disservice

to the interests of the issuer and its security holders at
large." Id.

The Proponent, an employee of IMSC, is seeking through
the subject proposal to modify IMSC’s sick leave policy to
provide additional benefits to IMSC employees. Accordingly, the
subject proposal appears to be designed to benefit the Proponent
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as an IMSC employee, and not the Company’s security holders at
large. While the Proponent attempts to link the proposed change
in sick leave policy with improvements in productivity and
shareholder value, this relationship is sufficiently remote so as
to focus attention on the Proponent’s personal interest in
submitting the proposal. The Commission staff has previously
concluded that where a proposal is designed to benefit the
proponent or to further the interests of a specific group, the
registrant is entitled to omit the proposal from its proxy
materials. See e.g., U.S. West Inc. (February 9,1990); Bell
Atlantic (January 11, 1990); Ameritech (December 14, 1989).

The Company acknowledges the position taken by the
staff in Pacific Gas and Electric Company (December 22, 1993).
In that no-action letter, the staff did not concur with the
registrant’s view under Rule 14a-8{c)(4) that it could omit a
shareholder proposal submitted by one of its employees which
requested that the registrant eliminate layoffs as a means of
reducing its workforce. However, the subject proposal submitted
by the Proponent is distinguishable from that submitted by the
shareholder/employee in PG&E. Layoffs and the downsizing of a
company, with their associated costs, liabilities and impact on
shareholder value, may well be a matter of interest to security
holders at large. By contrast, the subject proposal seeks a
minor change in the sick leave policy at a subsidiary of the
Company, a matter likely to be of relatively little interest to

security holders at large, but clearly of benefit to the
Propc. :nt.

The Company believes that the subject proposal is
similar to the proposal involved in Rockwell International
Corporation (November 21, 15%1). The proposal in Rockwell, which
was also submitted by an employee of the registrant, sought to
change the registrant’s patent recognition and reward policy to
provide greater benefits to employees. The staff, noting that
the proposal involved incentive and compensation policies in
which the proponent had an interest, found some basis for the
registrant’/s contention that the proposal could be omitted
pursuant to Rule l4a-8(c)(4).

Therefore, since the subject proposal is designed to
benefit and further a personal interest of the Proponent in a
manner not shared with security holders at large, the subject
proposal may be omitted from the Company’s proXxy statement
pursuant to Rule l4a-8(c)(4).

The Proposal and Supporting Statement
Contain langquage which is Falge and Misleading

Rule 14a-8(c)(3) allows a company to omit a shareholder
proposal and supporting statement if either of them is contrary
to any of the Commission’s proxy rules and regulations, including
Rule 14a-9 which prohibits false or misleading statements in
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proxy soliciting materials. The subject proposal and supporting
statement both contain a number of false and misleading

statements concerning +*=2 IMSC’s sick leave policy, as set forth
below.

1. The first "WHEREAS" clause of the proposal also
claims that the Company "has substantially reduced
overhead without altering employee sick leave
policies."™ 1In fact, gaining control over rising
overhead rates at IMSC was one of the reasons for
the Company’s decision to change IMSC’s sick leave
policy effective January 1, 1994.

2. The second YWHEREASY clause of the proposal
alleges that LMSC’s current sick leave policy does
not meet "the industry average for employee
discretionary sick leave." However, the sick
leave benefits available to LMSC’s salaried
enployees are in fact comparable, if not superior,
to those enjoyed by salaried employees in related
industries. According to a study prepared by the
Mexrchants and Manufacturing Association in January
of 1991, salaried employees of aerospace related
companies on average received seven to nine days
of sick leave annually. IMSC salaried employees,
however, receive 12 days of sick leave annually.

3. The third "WHEREAS" clause of the proposal asserts
that LMSC’s sick leave policy violates an
"implicit contract! and an "understanding" between
IMSC and its employees that ™0ld Bank" sick leave
would remain employee-discretionary. The sixth
sentence of the supporting statement also alleges
the existence of such an "implicit contract".
However, no such contract or understanding exists.
The Company has at all times retained sole
discretion to alter its sick leave and other
benefits policies.

4. The fourth "WHEREAS" clause of the proposal claims
that LMSC’s curxent sick leave policy does not
"reduce accrued liabilities nor enhance {IMSC’s]
pricing posture." However, the Company does not
account for sick leave benefits as accrued
liabilities, and thus the change in IMSC’s sick
leave policy has had no impact whatscever on
accrued liabilities. Moreover, LMSC’s pricing
posture has in fact been enhanced by the change in
sick leave policy. Reduced costs equate to
reduced prices. Fringe benefits, such as sick
leave, must be provided for in establishing
prices. Thus, reductions in those costs improve
the Company’s pricing posture.
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5. The first sentence of the supporting statement
claims that this proposal has "“implications" for
the Company’s "legal liability." The eighth
sentence of the supporting statement also aliegec
that the change in sick leave policy "“lays
Lockheed open to possible legal action." No such
legal action has been instituted or threatened,
and the Company does not believe that there are
any reasonable grounds which could form the basis
for liability with respect to the change in IMSC’s
sick leave policy.

6. The first sentence of the second paragraph of the
supporting statement asserts that IMSC’s current
sick leave policy "permits only four days annually
of employee~discretionary sick leave." 1In fact,
IMSC’s policy permits 12 days of sick leave
annually. The current plan has been labelled the
"4&8" plan because employees receive four days of
short-term sick leave and eight days of long-term
sick leave per year. The former policy was called
the "6&6" plan because employees received six days
of short-term sick leave and six days of long-term
sick leave. This distinction between short-term
and long-term sick leave is not based on the
discretionary nature of the leave, but rather on
the length of the employee’s absence from work.

The existence of false and misleading statements in the
subject proposal and supporting statement is in contravention of
Rule 1l4a-9, and thus both may be excluded pursuant to Rule 1l4a-
8(c) (3)..

* % *

For each of the reasons discussed above, the Company
takes the position that it may omit the subject proposal and
supporting statement from its proxy materials for the 1994 Annual
Meeting of Shareholders. If for any reason the Commission does
.not agree with the Company‘s position, or it has questions or
requires additional information in support of this position, we
would appreciate an opportunity to confer with the Commission’s
staff prior to the issuance of a formal response. Please call me
at (818) 876-2380, collect, or, in my absence, Thomas J. Leary,
Esg. at O’Melveny & Myers at (213) 669-7751.
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Please acknowledge receipt of this letter and the
enclosures by date stamping an enclosed copy of this letter and
returning it to me in the enclosed self-addressed envelope.

Very truly yours,

Doist BT oncbatt

Carol R. Marshall
Vice President - Secretary
and Assistant General Counsel

Enclosures
cc: Mr. J. Michael Ryan
Thomas J. Leary, Esqg.



EXHIBIT & 000004

1679 Beach Park Blvd,
Foster City, CA 94404
December 10, 1993

Carol R. Marshali, V.P. & Secretary
Lockheed Corporation

4500 Park Granada Bivd.
Calabasas, California 91399

Re: Shareholder Proposals
Dear Ms. Marshall:

Please find enclosed a copy of each of two shareholder proposals authored here
at LMSC. Per our discussion on 09 December, they were faxed to your office on
December 10th, the submittal deadiine, as was another copy to Mr. Chuck Wert,
the Trustee. Both his office and yours are receiving copies through certified
follow-up mailings.

Thank you very much for your assistance in this matter.

Sincerely yours,

LB

J. Michael Ryan

/}‘;, N /}/,.
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STOCKHOLDER PROPOSAL
Stockholder Proposal To Reihstate the LMSC ‘626’ Employee Sick Leave Policy

WHEREAS Lockheed achieved record profits in 1892, is on pace to improve that performance in
1993, and has substantially reduced overhead without altering employee sick feave policies, and

WHEREAS LMSC's prior sick leave plan, known as '6&6', already met the industry average for
employee-discretionary sick leave, and the successor policy, called *4&8', does not, and

WHEREAS the *4&8° plan is seen by many lo violate the implicit contract between LMSC and its
employees over 'Old Bank' sick leave, incurred prior to '6&6’ with the understanding that it was,
and would remain, employee-discretionary, but which under '4&8' is rendered inaccessible
except in event of hospitalization or disability, and

WHEREAS, the '488’ plan does not enhance compelitiveness because it does not reduce
accrued liabilities nor enhance the Company's pricing posture, and in addition depresses
employee morale and, hence, threatens productivity,

BE IT THEREFORE RESOLVED that the '4&8' Sick Leave Policy shall be revoxed immediately,
and the '6&6" Sick Leave Palicy, as implemented throughout 1992, ke immediately reinstated at
LMSC, retroactive to January 1, 1994, and further

RESOLVED that the '686’ Sick Leave Policy at LMSC shall remain in force until, and unless, the
Corporatior: experiences a net loss from consolidaled operations for two consecutive fiscal years
not to commence prior 1o Oclober 1, 1994.

Stockholder's Supporting Statement

While this proposal addresses a specific policy at Lockheed Missiles & Space Company, it has
implications for corporate profitability, shareholder value, and Lockheed's legal liability. At issue
are the portion of sick leave which is employee-discretionary, whether ## approximates or
undercuts the industry average, and whether sick leave accrued as discretionary may later be
resteicted.

LMSC's ‘438" plan permits ‘only four days annually of employee-discretionary sick leave; an
amount inadequate for many employees. From twelve days annual discretionary sick leave
during the 1950's, it dropped to six under the '686' plan. However '6&6' maintained, as
employee-discretionary, the sick leave banked In prior years. Under '4&8', that's no longer the
case, and many employees regard that step as tantamount to confiscation, and as a violation of
an implicit contract.

The implementation of '4&8° has damaged employee morale, which in tum threatens
productivity, profitability and, ultimately, shareholder value. What's more, the Old Bank
disposition lays Lockheed open to possible legal aclion over the implied contract issue.

The reported overuse of short-term sick leave is due to cerlain employees who deliberately drew
down their huge Old Bank balances befcre taking the Special Incenlivized Retirement Plan
(SIRP) implemented by LMSC in 1992. In normal circumstances, employees have not overused
discretionary sick leave, nor is there evidence to show they would if ‘636 were restored. It will
be fairer and more prudent to revoke '488', and to reinstate the ‘686" plan as it stood.

To protect shareholder value and preclude potential legal liability, please vote your proxy FOR
this proposal. Thank you.
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. Submitted: December 10, 1993 -

LA 2

J. Michael Ryan,
Registered ESOP Shareholder
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1679 Beach Park Blvd.
AL RRL N M AN I I Foster City, CA 94404
January 15, 1994

Office of the Chief Counsel
Division of Corporation Finance
Securities & Exchange Commission
Mail Stop 3-3

450 Fifth Street, NW.

Washington, D.C. 20549

Ladies and Gentlemen:

In accordance with Rule 14a-8(a)(1) of the Exchange
Commission (the "Commission"), | am an eligible shareholder of Lockheed
Corporation {the "Company) through its Employee Stock Ownership Plan
("ESOP"), and proponent of a shareholder proposal and supporting statement
submitted for inclusion in the proxy materials for the Annual Meeting of
Shareholders. | have, today, received from Lockheed a copy of its letter to you,
dated January 13th, in which Company management seeks permission to omit
my proposal from the proxy materials. | am writing to rebut the assertions and
arguments made in that letter. In that connection, 1 ask and urge you to direct
Lockheed management that it may NOT omit my submission, but must include it
with the proxy packet fumished to shareholders.

Please be apprised that | am a private individual without access to Lockheed's
staff resources for research and document preparation and, hence, | cannot
provide a litany of actual and hoped-for legal precedents, as has Lockheed's
Assistant General Counsel. However, | will address each specific assertion
made in the letter, and expiain why each is false, insincere, diversionary, or
irrelevant.

REBUTTALS TO LOCKHEED ASSERTIONS

1a) The first claim by the Company is that, under the laws of the state of
Delaware, the proposal is not a proper subject for action by security holders
within the meaning of Rule 14a-8(c)(1). To quote, it writes that “a company’s
Board of Directors has sole authority to determine the terms and conditions of

e ne [ i ol ‘. 000007
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employment (of which sick leave benefits are a component) for direclors, officers
and employees of the corporation”. It offers, as support, the absence of a
contrary provision to the Board's assumption of authority in the Certificate of
Incorporation. . R

However, that absence is not the same as the deliberate inclusion of a provision
in the Charter which asserts the Board's exclusive authority, nor is there any
other portion of Delaware state law which reserves to the Board of Directors the
exclusive right to set such policies. The Company is celiberately blurring the
distinction between a mandate (which it does not have), and the absence of an
alternative (which is all it has to work with).

It is, in fact, not common practice for the Lockheed Board of Directors nor its
officers to formulate sick leave policies for its operating companies, such as
Lockheed Missiles & Space ("LMSC"), whose special circumstances make one
policy inappropriate to all. That responsibility is normally left to, or shared with,
the individual management of those companies. Therefore, it is disingenuous
for the Company to assert that its Board of Directors retains that exclusive
authority.

2a) Lockheed next claims that the proposal would constitute “interference with
the Conduct of Ordinary Business Operations”, as defined in Rule 14a-8(c)(7),
while acknowledging that, pending the outcome of a current test case, the
Commission currently takes no position concerning the application of this rule to
any shareholder proposal. However, since the Company goes on to assert its
claim under this rule regardiess, | will respond in kind.

Lockheed is deliberately avoiding here the difference between the 1) the
administration of accrued sick leave which is a matter for ordinary business
operations, and 2) the formulation of a sick leave policy which is not. The first
would include the use of sick leave by employees, how it's logged in the
accounting system, and the impact on daily staffing. The latter is a strategic
decision with implications for a company's bid rates, it's ability to recruit and
motivate its workforce, and its profitability (sharehcider vaiue). They are not one
and the same, and the Company makes a false argument when it so implies.

2b) Lockheed also asserts that "shareholders, as a group, would not be
qualified to make an informed judgment, due to their lack of business expertise
and their lack of intimate knowledge of the issuer's business.” if shareholders
had no explanation of the matters at issue here, there might be some merit to
that argument, but the proposal and supporting statoment are carefully writlen to
isolate and highlight the specific issues; the provisions of the '4&8' plan versus
the '6&6' plan, the disposition of the accruec. Old Bank sick leave, and the
impact of the change upon employee morale an3 motivation.
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Under '6&6', the Company provided twelve days of employee-accessible sick
leave. Under '4&8', the Company claims it still provides twelve days of sick
leave. That obligation must appear on the balance sheet as an accrued liability
of twelve days per year per employee. Since both plans have the same financial
impact, shareholders need no intimate knowledge of the business in order to
make an informed decision.

2¢) tockheed further states that "Sick leave is a component of the benefits
packages granted to employees and thus constitutes a basic aspect of the
Company's ordinary business operations.” That is totally untrue. In my nearly
fourteen years with LMSC, the employee benefits package has never been
presented in the context of “ordinary business operations", or by one's
immediate department managers, supervisors, or group engineers. It is always
addressed via division or company-wide information campaigns, over the
signature of company directors, vice-presidents, and higher executives with
whom line employees have no consistent interface in the course of "ordinary
business operations”.

What's more, from an accounting and reporting standpoint, the evidence is
irrefutable that LMSC, and by extension, Lockheed Corporation, completely
divorce sick leave policy and the benefits package from "ordinary business
operations.” This is seen in the fact that an employee performing overhead
tasks related to ordinary business operations does so on a (line) departmental
WO/MWA (work order / work authorization) number, of the format S0-XO0CK-XOCKX,
By contrast, an employee who takes paid sick leave is instructed to use a
company-wide WO/WA number in format S0-XOXXX-XXXX, not a department
number. Thus, the Company, by its actions, refutes its own claim.

I am sure the Commission will have.noted the contradiction in Lockheed's claims
to this point. The Company first claims (see 1a above) that only the Board of
Directors may address matters of sick leave policy, implying that they are
strategic decisions addressable only at the corporate level. No sconer does it
finish that line of argument than it goes on to claim (in 2b and 2¢) that sick leave
matters are part and parcel of ordinary business operations and, as such, are
not matters for determination at the corporate level (by shareholders).

These two lines of reasoning are in direct conflict. Both cannot be true, yet the
Company tries to have it both ways. Its arguments are, therefore, insincere at
best, and its attempts to omit my proposal self-serving. In the claim which |
addressed in 2a), | show that there are, in fact, components of sick leave policy
which belong in both categories, but the Company never picked up on that
distinction. This clearly demonstrates that Lockheed has no clear understanding
of the issue it purports to present, or could not see how to use the distinction to
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its own advantage. Hence, the Company does not necessarily even believe
what it is claiming to the Commission staff.

3) Lockheed then goes on to claim that my proposal should be omitted because
it "...is Designed to Result in a Benefit to the Proponent which is not Shared with
the Other Security Holders at Large.” It alleges that “the subject proposal
appears to be designed to benefit the Proponent as an LMSC employee, and not
the Company's security holders at large.” The Assistant General Counsel
further characterizes the link between the proposal thesis and the issues of
produclivity and shareholder value as "sufficiently remote so as to focus
attention on the Proponent's personal interest in submitting the proposal.”

Putting aside the obvious simifarity to "the pot calling the kettle black", this line
of argument is thoroughly baseless, and totally at odds with facts to which the
Company has easy access. As a long-term employee, | did have an Old Bank
under the '6&6' plan with an accumulation of thirty-eight discretionary sick days.
In the five, or so, years | had them available, | never used any. | have a Short
Bank total of eleven discretionary sick days available to me, only one fewer than
the maximum the Company now allows. So |, personally, have no demonstrated
need for, nor pattern of, increasing my access to sick leave.

Historically, | use five days or less of sick leave per year. In one year, | used
only three sick days, for which | was commended by my department. | have
maintained this record despite caring for my elderly mother, and despite my
wife's need for five surgeries and numerous consultations for obstetrical
reasons. There is not, and never has been, a shred of evidence to support the
contention of the Assistant General Counsel.

So Lockheed's assertion that I'm in this for what | can get is a disgraceful
perversion of the truth. | stand to gain nothing of any substance. My only
reward would be the satisfaction of helping, in a lawful, responsible way, the
company for which | work and hold a profound respect, to make good
management decisions. Unfortunately, shareholder proposals are the only
avenue available to line employees like myself. Upper management is
unresponsive to the preferences, and concerns of line employees expressed in
any other way.

ronically, the proposal process was given to line employees through the ESOP
established by Lockheed's Board of Directors. Although the Bcard would
vigorously deny it, they did so to enlist employee support in fighting off the
takeover attempt by Harold Simmons, and NL Industries. Management would
obviously prefer that employees don't exercise this right and responsibility.
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in point of fact, most employees are reluctant to do so, fearing for their jobs.
This is a shame since most line employees genuinely commit themselves to
doing good work, and what's right for Lockheed. The opinions of the workers
themselves would help the Company to maka the best policies in regard to their
benefits, if management ever chose to listen.

In contrast to the Company's claim, there very definitely would be a sharing of
benefits with other shareholders from the passage of my proposal. Al LMSC
employees, as ESOP members, are adversely impacted by the implementation
of the '4&8' plan, and would benefit by ils reversal. Besides the denial of Old
Bank sick leave, which affects long-term employees, '4&8' costs all employees
discretionary control over two additional sick days per year, and threatens all
employees in connection with the disability plan; an issue 1 will address later, in
a subsequent section.

As an employee, in a position to hear my co-workers discuss issues, | know that
many are perturbed, demotivated, and outraged by what they feel are insensitive
and high-handed actions by the Company. This cannot help but adversely
impact performance. A demotivated employee will almost certainly continue to
do adequate work, but may nol put forth the effort necessary to achieve
excellence. Multiply that by a few hundred, or a few thousand people, and it will
have a definite impact upon LMSC's productivity that will hurt Lockheed
Corporation, and all of its shareholders. This is not a "remote connection™ it is a
fact. Passage of my proposal will benefit all Lockheed shareholders.

The Company acknowledges in its letter that in the matter of the position taken -
by the Pacific Gas & Electric Company (December 22, 1993), the Commission
staff did not permit the company to omit a proposal. It tries to differentiate that
proposal, concerning layoffs, from my own, claiming that theirs dealt with matters
of associated costs and liabilities affecting shareholder value. In that regard,
" there is no substantive difference between the issues raised with PG&E, and
those in my proposal. The Company itself raised associated costs as an issue
(see 2-b above). As regards liability, financial liability is certainly an issue in
terms of competitiveness, as is legal liability over the Old Bank loss. Sick leave
policy can affect the Company's ability to keep or acquire and retain an
adequate mix of skills. These certainly constitute concems of importance to all
shareholders.

Not only that, but Lockheed will use LMSC, it's most important unit over the Jast
decade, as a test case for similar impacts on employees of its other operating
companies. In my position, | do not have visibility into those policies or
processes, but this is not just about a minor change to a policy at one company.
If Lockheed's Board of Directors can formulate policy while ignoring employee
concerns at LMSC, it will likely feel it can do so throughout the corporation.




000012

4) Last of the four categories in Lockheed's letter is their claim that "The
Proposal and Supporting Statement contain Language which is False and
Misleading." The Assistant General Counse! has identified each such alleged
instance, so | will refute each in turn. The Company's claims here, as
elsewhere, are baseless, diversionary, and self-serving.

4-1. The intent here seems to have been misunderstood, or is being deliberately
misinterpreted. The first "WHEREAS" clause makes the point that the Company
had already greatly reduced the overhead burden or its labor rates, before it.
ever tried to restrict employee sick leave policies. 1 know that to be true because
Lockheed has spent the last two years hammering home to employees the
importance of this step, and touting its progress in this regard.

On the other hand, the Company’s claim here is untruthful and irrelevant. Since
Lockheed acknowledges in the very next claim that each employee's total
amount of sick leave on the books is still twelve days, implementation of the
'488' policy would have accomplished nothing toward "...gaining control over
rising overhead rates at LMSC...", as alleged by the Assistant Genera! Counsel.
On the contrary, my statement in the first "WHEREAS" clause is truthful and
accurate.

4-2. In attacking my second "WHEREAS" clause, Lockheed conveniently
glosses over the difference between the total annual days of sick leave, and
employee-discretionary sick leave. The Assistant General Counsel doesn't
address my point at all, but tries to divert the Commission's attention from the
real issue. Total sick leave did indeed remain at twelve days per year, but that
which an employee could use at his or her discretion declined from six days tc
four, just as | stated, and that amount is less than the industry as a whole enjoys.
Again, | have been truthful and accurate whereas the Company has not.

4-3. The next portion attacks my third "WHEREAS" clause wherein | address
the existence of an implied contract concerning the discretionary nature of Old
Bank sick leave. In law, a contract constitutes an agreement between two
parties, and the Company claims that no such contract ever existed, nor was one
ever implied. | beg to differ, and I'll tell you why.

Through much of the 1880's, employees enjoyed discretionary use of one sick
day per month; twelve per year. Several years ago, around 1989-80, | believe,
Lockheed proposed to implement the '68&6' plan. Many employees were upset,
and began protesting the loss of discretionary access to half their sick leave. To
defuse the protests, the Company emphasized over-and-over the fact that
accumulated past sick leave would remain in an Old Bank which employees
could use at their discretion once Short Bank sick leave was exhausted. Hence,
employees need not worry that they might run short.
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That was the principal selling point for '6&6', and in the minds of employees, it
was a contract betwaen Lockheed and ourselves; certainly the Company wanted
us to think so. For the Assistan! General Counsel to now allege thal there was,
and is, no contract is to put the lie to what Lockheed told employees back then.
But, the Company did say it, and to us it did constitute 2 contractual
understanding. Again, my statements are truthful and accurate. Those of the
Company are untruthful and self-serving,

444, Lockheed's response to my fourth "WHEREAS" clause again represents an
attempt to divert the Commission from the facts, The Assistant General Counsel
attacks my contention that the implementation of '4&8' will neither “reduce
accrued liabilities nor enhance [LMSC's] pricing posture.” The Company claims
that '4&8' reduces costs and therefore prices. However, it has used flawed logic,
and has no factual basis whatsoever for its claim. Here's why.

In the mid-1980's, an employee had access to twelve days of sick leave per
year. Now, in 4-2. above, the Company claims that it still provides twelve days
of sick leave. That is a balance sheet obligation; an accrued liability which
remains until an employee leaves the company. Changing the “Bank” in which
the sick leave resides does not affect its status as a liability to Lockheed, ortoits
component operating ccimipany.

In developing business proposals, Lockheed must provide a burdened labor rate
for providing people to work the job. If the Company's accrued liability has not
changed, the quoted rate cannot be reduced. So, notwithstanding the claims by
management, the implementation of '4&8' has nothing to do with reducing
overhead to make the Company more competitive. There is certainly the chance
that Lockheed will now be able to deny sick leave benefits to employees under
some circumstances, which may reduce operating cost at the time. However,
that will not reduce our bid rate.

Furthermore, 1 work as a cost analyst who periodically must factor in the cost of
personnel on a program proposal or estimate. | have seen nothing to indicate a
lowering of the burden rate as a resuit of '4&8'. The Company may claim it here,
but they don't practice it in my experience.

4.5. The Assistant General Counsel atlacks the contention in my supporting
statement that the perceived ‘confiscation’ of Old Bank sick leave may raise
issues of legal liability. This is a factual representation of conversations which |
have heard discussed among employees. Certain individuals have indicated
that if they should need their Old Bank sick leave, and are denied it on the terms
promised under the '6&6' plan, they will seek remedy against the Company in
court. So, the possibility for legal liability does exist. My statement was a
truthful and accurate one.
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This example typifies many similar areas of policy disagreement and
misunderstanding between management and workforce. The reason is that the
Board of Direclors, its officers and agents are isolated in their proverbial ‘ivory
tower', and have little understanding of employee priorities and concems. Line
employees have no practical access to the policy-makers, and lower
management cannot, or will not, carry their concerns up the chain of command in
any but the most half-hearted way.

4-6. Finally, Lockheed contends that | have inaccurately reflected the amount of
sick leave available to employees in my supporting statement. This is
essentially the same dispute | addressed in 4-2. above. Once again, the issue is
not the total number of days, but the number of days which employees may use,
and once more, the Assistant General Counsel tries to lead the staff off the
scent. Despite her claim that the discretionary nature of the sick leave is not the
point, the fact remains that, in my proposal, it is exactly the point. Lockheed
doesn't want to acknowledge the distinction because, in my opinion, its Board of
Directors and their agents fear that they are vuinerable on this issue. They want
the Commission staff to protect them and their prerogatives.

The Company claims it grants twelve days per year, but an employee may
choose to use only four of those, and no more than three at a time. What
happens after that to access Long Bank sick leave or disability compensation is
convoluted and uncertain, but appears to include getting a doclor's note, filing
forms, and obtaining permission outside the department, or else going without
pay until one can apply for reimbursement. Speaking as an employee, I'd rather
have a sick person stay home than drag himself into work because he's out of
discretionary sick leave.

ADDITIONAL NOTES

Lockheed regrettably, has left no stone unturned in its quest to disqualify this
proposal. The Assistant General Counsel presents arguments which constitute
so much insincere posturing, notable only in their bankruptcy of logic,
consistency, and truth. If this fact is not yet clear to the Commission, one more
demonstration of the Company's questionable faith is in order.

The following issue was not addressed in the proposat or supporting statement
partially because the limit of five hundred words mandated in Rule 14a-8(a) & (b)
did not allow sufficient space to raise it as an issue. | also chose to omit it
because of the bad light in which it tends to cast the Cempany since, in addition
to being a long-time employee | am an unabashed admirer of what Lockheed
has accomplished over the years, and have no desire to threaten it's success;
quite the contrary.




000015

However, even granting the highly suspect justifications for the '4&8' plan, the’
Assistant General Counsel never disclosed to you what | believe was
Lockheed's real agenda for imposing '4&8', nor, for that matter; did management
ever draw the connection for the line employees between '4&8' and what was to
come. Neither | nor my co-workers would have been aware of the ramifications
had not someone voluntarily shared with us his management insight.

A word of caution, if you please. This is a complicated issue, and since |,
personally, have never sought to use the extended sick leave, hospitalization, or
disability benefits, | am not well-acquainted with the details involving waiting
periods, percent salary paid, etc. But the basic facts are accurate, and the
subterfuge, unfortunately, is obvious.

I and some others believe that the real reason why the Company imposed the
'4&8' plan upon LMSC employees pertains to the Califonia State Disability Plan
(SDP). Historically, the state of California has administered its own disability
plan, requiring companies to place money in state escrow accounts for payment
of insurance premiums and administrative costs of state workers.

Recently, California offered companies the alternative of administering their own
plans, if a sufficient proportion of employees voted to implement one in
preference to the state plan. Lockheed would benefit from this for the following
reasons:

1) It could administer its own plan and keep in-house the funds to do so,
2) It could control and derive income from the escrow accounts,

3) We could avoid paying in more in premiums than we took out in benefits.
Lockheed told its employees that this had been consistently the case.- The
Company saw a way to reduce the premiums, and to retain the escrow funds
until payout.

t's worth noting that this last point implies Lockheed was under-using its
disability allocation, meaning that employees were claiming less sick leave than
the California industry average. However, the Company argument used to justify
the '4&8' plan, was that Lockheed employees over-used sick leave in
comparison to other companies. This dichotomy has never been explained.

But, to digress, Lockheed management formulated a Voluntary Disability Plan
(VOP), for which they urged employees to vote. Under the old '686' plan, an
employee would be about equally well-off under either the VDP or the SDP. The
VOP offered a slight premium in maximum benefits and the time it takes effect,
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but that was only the ‘carrot. The ‘4&8' plan was the 'stick’. It was imposed, in
effect, to force employees to vote for the Company's “Voluntary" Disability Plan.

Under '686', the Short Bank sick leave compensated a persistently sick
employee at full salary for twelve working days, or until it (along with his Old
8ank if he had one) was exhausted. After that, he or she had access {o the
resiricted sick leave in the Long Bank until the disability plan kicked in. Under
‘488", though, an employee gets only three days compensation at full salary and,
if there are weekend days in the middie, those count toward the three despite
the fact that they are not paid.

After that, accounts differ depending upon the source, but it appears that
compensation ceases unless the worker brings in a doctor's note to request
access to his Long Bank sick leave. The SDP kicks in on the eighth day, but
since it pays on the basis of a seven-day week, Lockheed gives him only 5/7ths
(71.4%) of his normal pay. So the '4&8' plan is actually much harsher toward
employees than | was able to describe in 500 words.

However, under the Leckheed VDP, the same employee would stay on full salary
during the waiting period, since the VDP augments the shortfall inherent in the
'488' plan. | think you can see that most employees felt they couldn't afford NOT
to vote for this “Voluntary” Disability Plan, even though there was plenty of
sentiment to vote against it in protest of the manipulation. Not many, however,
felt they could afford the luxury, including yours truly. Under the threat of
delayed or lost income, few voted to remain in the State Disability Plan.

The sad part is that, if Lockheed had simply come to the workforce and told us
the Company could save money, and jobs, by instituting its own disability plan,
the employees would probably have gone along without hesitation or hard
feelings. . But instead, management feilt it had to ensure passage of the VDP, so
it imposed the onerous '4&8’ plan in advance of the vote. The act and attitude -
engendered much bitterness and distrust of the Company among employees.

| apologize for going on so long, but | want the Commission to have all the
relevant facts | can muster, and to understand that my proposal addresses
issues that go right to the heart of Lockheed's management approach. It has
implications not just for LMSC, but for all of the operating companies, and for all
shareholders as well. My purpose in submitting the proposal is, in my own small
way, to try and make management aware that it has taken a wrong turn, and to
help rectify a situation which distresses the workforce, thereby threatening
productivity and shareholders' equity.

Please understand that there is no other way for line workers to make
management responsive to its concerns. We are not organized in unions. Line
managers will not champion employee concerns with their superiors because
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they are intimidated and fear for their own careers. Lockheed has an 'Open
Door Policy’ which sometimes works in addressing individual issues. In terms of
policy matters, though, it is a farce and a sham. Neither | nor, to my knowledge,
any line employee who used it to discuss policy has ever received anything but a
recitation of the Company line, amid ciaims that he or she doesn't understand
the facts. An Open Door means nothing without an Open Mind behind it.

For each of the cases discussed above, therefore, the Company is in error,
disingenuous, diversionary, self-serving, or dishonest in its assertions as to why
it may omit the subject proposal and supporting statement from its proxy
materials for the 1994 Annual Meeting of Shareholders. 1 urge the Commission
to reject Lockheed's petition with regard to the subject proposal. If the
Commission has questions or requires additional information from me in support
of the positions | have espoused here, | urge the staff to contact me at home, 1-
415-345-7390, at work, 1-408-756-5785, or in writing at the address on the
letterhead.

I note that the Company asks to consult with staff, prior to the issuance of a
formal opinion, in the event the Commission should not agree with the positions
in Lockheed's letter of January 13th. 1 can only guess why they would request
that, but | would naturally be very concerned at the Commission granting the
Company any special notification or consideration. 1 fee! | have a right to be
notified and included concerning any discussion or action taken with regard to
my proposal.

This letter is being sent first by fax, with a copy following by certified mail. In
accordance with the provisions of Rule 14a-8, a copy of this letter is being
promptly provided to the registrant. Many thanks for your time, assistance, and
consideration.

Sincerely yours,

J. Michael Ryan

encl: Copy of Lockheed Statement of Opposition, dated January 13, 1994

11
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RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: International Business Machines Corporation (the "Company")
Incoming letter dated December 13, 1993

The proposal requests that the board of directors increase
the pensions of retired employeces.

There appears to be some basis for your view that the
proposal relates to the redress of a personal claim or grievance
or is designed to result in a benefit to the proponent ox to
further a personal interest, which benefit or interest is not
shared with the other security holders at large. Accordingly,
the Division will not recommend enforcement action toc the
Commission if the Company omits the proposal from its proxy
materials in reliance on rule l4a-8(c)(4). In reaching a
position, the staff has not found it necessary to address the
alternative bases for omission upon which the Company relies.

Sincerely,
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December 16, 1993 -
Securities and Exchange Commission
450 Fifth Street, N.W.
Judiciary Plaza
washington, D.C. 20549
Attention: Amy Bowerman Freed, Esquire
Special Counsel
Division of Corporate Finance
Room #3026 ~ Mail Stop 3-3
Subject: Stockholder Proposal of Mr. Joseph B. Newcomer

Dear Ms. Freed:

Pursuant to Rule 14a-8(d) under the Securities Exchange Act of
1934, I am enclosing, as Attachment A, a copy of a proposal dated
Novembey 2, 1993 (the "Proposal") submitted by Mr. Joseph B.
Newcomer (the "Proponent") seeking to increase the minimum
pension under the IBM Retirement Plan. Mr. Newcomer is a
shareholder of International Business Machines Corporzation (the
"Company" or "IBM"), IBM believes the Proposal may be properly
omitted from the proxy materials for IBM's annual meeting of
shareholders scheduled to be held on April 25, 1994 on the
grounds that are discussed below.

To the extent that the reasons for omission stated in this letter
are based on matters of law, these reasons are the opinion of the

undersigned as an attorney licensed and admitted to practice in
the State of New York.

I. THE PROPQSAL MAY BE OMITTED UNDER RULE l4a-8(c)(7) AS
RELATING TO ORDINARY BUSINESS OPERATIONS.

Although we are aware of the Division's position with respect to
issuing no-action letters based on Rule 14a-8(c)(7) pending the
appeal of the United States District Court decision in New York
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City Emplovees' Retirement System, et. al. v, Securities and
Exchange Commission, 1993 U.S. Dist. LEXIS 15672 (Oct. 15, 19%83),
we respectfully request your advice that the Division will not
recommend any enforcement action to the Commission if the
Proposal is omitted in reliance upon Rule l4a-8(c)(7). In that
connection, we note that the Proposal does not raise important
civic, social or policy matters such as those involved in the
aforementioned decision.

The Company beljeves that the Proposals may be omitted from the
Company's proxy materials for the 1994 Annual Meeting pursuant to
the provisions of Rule l4a-8{c)(7) because they deal with matters
relating to the conduct of the ordinary business operations of
the Company. '

The Commission has determined that a proposal is excludable under
Rule 14a-8(c)(7) if the proposal invelves business matters that
are mundane in nature and does not implicate any substantial
policy or other considerations. See Adoption of Amendments
Relating to Proposals by Security Holders, Exchange Act Release
No. 12999, [1976-77 Transfer Binder] Fed. Sec. L. Rep. ¥ 80,812,
at 87,123, 87,131 (Now. 22, 1978).

The Commission has stated that the policy underlying the ordinary
business exclusion is "to confine the solutions of orxdinary
business problems to the board of directors and place such
problems beyond the competence and direction of the stockholders.
The basic reason for this policy is that it is manifestly
impracticable in most cases for stockholders to decide management
problems at corporate meetings." See Hearings on SEC Enforcement
Committee Problems Before the Subcommittee of the Senate
Committee on Banking & Currency, 85th Congress, lst Session, part
1, at 119 (1957), quoted in Proposed Amendments to Rule 14a-8

‘Under the Securities Exchange Act of 1934 Relating to Proposals

by Security Holders, Exchange Act Release No. 19135, {1982
Transfer Binder] Fed. Sec. L. Rep. 1 83,262, at 85,339, 85,354
(Oct. 14, 1982),

Seeking increases in, or a minimum level of, pension benefits
appears to be a very common subject of stockholder proposals.
Just as common are requests by registrants for advice from the
staff of the SEC that no enforcement action will be recommended
if such proposals are omitted from proxv materials. 8ix such
recent situations are General Electric Company (February 13,
1992), Phillips Petroleum Company (February 13, 1992), American
Telephone & Telegraph (December 15, 1992 - Bishop), American
Telephone & Teleqraph Company {(December 15, 1992 - Wykoff),
General Electric Company (February 10, 1993) and Roadway Service,
Inc. (March 16, 199%3).

In each of these situations, stockholders sought to (a) increase
or otherwise adjust pension payments upward, (b) establish
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unreduced early retirement payments, or (¢) establish a minimum
pension. And in each nf these situations, (and in each of the
many precedents upon which the related requests for "no-action
letters" were based), the staff of the SEC concluded, in language
essentially identical to that in Roadway Services, Inc.

(March 16, 1993), that, '"the proposal relates to the conduct of
the ordinary business of the registrant and therefore may be
excludable under Rule 14a-8(c)(7) (i.e., general compensation
issues)." Upon the basis of the consistent policy of the staff
of the SEC with regard to the subject of the Proposal,
notwithstanding the Commission's position pending the appeal of
the NYCERS case referred to in the first paragraph of this
Section I, IBM requests that no enforcement action be recommended
1f it excludes the proposal on the basis of Rule 1l4a-8(c){7).

II. THE PROPOSAL MAY BE OMITTED UNDER RULE 14A-8(C)(4) AS IT IS
DESIGNED TO RESULT IN A BENEFIT TO THE PROPONENT WHICH
BENEFIT IS NOT SHARED WITH CTHER SECURITY HOLDERS AT LARGE.

The Proponent is a retiree of the Company. The Proposal seeks to
increase his personal pension from $519.57 a month to $1,800 a
month. ($60 per year of service times his 30 years of service.)
The total number of IBM shares held by all retirees, all
employees, and all former emplovees who are not retirees, is less
than 6% of shares ocutstanding. Therefore, the Proponent is
requesting, for himself and for other stockholders who hold a
relatively small percentage of the stock outstanding, a benefit
which will not be shared with other security holders at large.
The Commission has consistently taken the position, see

Release No. 34-19135 (October 14, 1982), that Rule l4a-8 is
intended to provide a means for shareholders to communicate on
matters of interest to them as shareholders, not to further some
personal interest. Paragraph (c){(4) of this rule has been cited
by registrants, just as consistently, as a basis for omitting
proposals seeking to increase or establish a minimum level for
pension benefits. In all such cases that we have reviewed, the
staff has concluded that such proposals related to the ordinary
conduct of the registrant's business and, therefore, the staff
has not found it necessary to address Rule 14a-8(c)(4) as an
alternative basis. 1IBM believes that Rule l4a-8(c)}(4) provides
adequate basis for omitting the Proposal from the proxy materials
for its 1994 meeting.

In summary, for the reasons and on the basis of the authorities
cited above, IBM respectfully requests your advice that the
Division will not recommend any enforcement action to the
Commission if the Proposal is omitted from IBM's proxy materials
for the 1994 Annual Meeting. We are sending the Proponent a copy
of this letter, thus advising him of our intent to exclude his
Proposal from the proxy materials for the 1994 Annual Meeting.
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Enclosed are seven copies of this letter, incorporating the
Proposal as Attachment A, and giving the Company's reasons and
legal arguments for omission of the Proposal. 1If the staff
disagrees with the Company's conclusion that the Proposal may be
omitted from its 1994 proxy materials, I request the opportunity
to confer with the staff prior to the issuance of your position.
If you wish any further information on this matrer, please call
me at 914-765-4839. The Proponent is requested to copy me on any
response the Proponent may choose to make to the Commission.

Very truly yours,

ert S. Stone
ssociate General Counsel

RSS:3l
Enclosures
cc: Mr. Joseph B. Newcomer




JOSEPH B. NEWCOMER 000062
© 2090 East Lilac Lanc
Decatur, Georgia 30032
Attachment A

November 2, 1993

Office of the Secretary
IBM Corporation
Armonk, New York 10504

Dear Mr. Secretary:

In the June 1992 issuz of Money Magazine, a chart indicated an IBM retirce at age 65,
with 30 years of service, would receive $18,411.00 per year pension. :

I retired in 1975 afier 30 years of service, 22 years of which I took C.E. calls all

hours of the day and night, including Saturdays, Sundays, and holidays. My pension is
$519.57 per moath.

Since $18,411.00 is approximately $60.00 per month for each year of service, I suggest
that IBM stockholders request the IBM Board of Directors to raise the minimum pension to
$60.00 per month for each year of service.

My retirement pension is about three times the minimum of $6.50 per month for every year
of service as specified in the original plan; therefore in the event the IBM stockholders
feel they cannot ask the IBM Board to raise the minimum to $60.00 per month for every
year of service, I ask the IBM stockholders to request the IBM Board of Directors to
reduce the maximum IBM pension to $75,000.00 per year, (which is three times the maximum
of $25,000.00 per year specified when the plan was announced), effective July 1, 1994.

Yours truly,

;1 Bﬁéﬁeﬁww
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January 25, 199%4

RESPONSE OF THE OFFICE OF CHIEF COUNSEL
DIVISION OF CORPORATION FINANCE

Re: General Electric Company (the "Company")
Incoming letter dated December 17, 1993

The proposal requests that the board of directors increase
the pensions of former employees.

There appears to be some basis for your view that the
proposal relates to the redress of a personal claim or grievance
or is designed to result in a benefit to the proponent or to
further a personal interest, which benefit or interest is not
shared with the other security holders at large. Accordingly,
the Division will not recommend enforcement action to the
Commission if the Company omits the proposal from its proxy
materials in reliance on rule 14a-8(c) (4). In reaching a
position, the staff has not found it necessary to address the
alternative bases for omission upon which the Company relies.

This response shall also apply to any future submissions to
the Company of the same or similar proposals by the same
proponent. Accordingly, the Company’s statement under rule l4a-
8(d) shall be deemed by the staff to satisfy the Company’s future
obligations under rule 14a-8(d) with respect to the same or
similar proposals submitted by the same proponent.
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Eliza W. Fraser Generat Flecine Company
Associate Corporate Counsel 3135 Easton lurnpke. Farlield, CF 06331
2023732342

December 17, 1993

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20459

Re: Omission of Share Owner Proposal by Arthur H. Gerow

Gentlemen and Ladies:

Pursuant to Rule 14a-8(d) under the Securities and Exchange
Act of 1934 ("Exchange Act"), this letter is to inform you that
General Electric Company ("GE") intends to omit from its proxy
statement for its 1994 Annual Meeting a proposal resubmitted by
share owner Arthur H. Gerow. This 1994 proposal deals with the
same subject matter as the proposals that the Division of
Corporation Finance Staff ("Staff") allowed GE to omit in 1993 and
1992 on the grounds of ordinary business. Mr. Gerow's proposal
reads as follows:

Resolved: That the share owners recommend the Board of
Directors increase the pensions of the approximately
171,000 former  General Electric employees and
beneficiaries. Such increase to be calculated from the
. date of the former employees' retirement to compensate
for the many substantial upward revisions made to the
pension plan AFTER these employees had retired.

Copies of this proposal and the supporting statement are enclosed.

As in 1993 and 1992, it is GE's opinion that this proposal is
excludable pursuant to Rule 1l4a-8(c)(7) under the Exchange Act
because it deals with a matter relating to the conduct of the
ordinary business operations of GE. It is also GE's opinion that
this proposal is excludable pursuant to Rule 14a-8(c) (4) because it
deals with a personal grievance not shared with other GE share
owners and Rule 1l4a-8(c) (1) because the subject it deals with is
not a proper subject for action by share owners under New York law.

a. The Proposal Relates to The Conduct of The Qrdinary Business
Operations of GE.

Mr. Gerow proposes that the pensions of the current retirees
be adjusted upward to reflect changes made to the pension plan
after their retirement. This proposal, although not identical in
wording, is essentially the saine proposal that Mr. Gerow has
submitted in the past two yearr. In each of the past two years,
the Staff has permitted Mr. Gerow's proposal to be excluded under
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Rule l4a-8(c) (7) because the proposal to increase pension
benefits for older retirees dealt with a matter "relating to the
conduct of the ordinary business operations of the registrant
(i.e. general compensation issues)."™ See, General Electric

company (February 10, 1993) and General Electric Company
(February 13, 1592).

While in 1992 the Staff changed its policy to require
inclusion of proposals dealing with the compensation of executive
officers, the staff has consistently concurred that share owner
proposals concerning pension benefits are excludable on the
ground that they are matters relating to the conduct of ordinary
business operations. For example, in Nynex (February 10, 1993),
a proposzl requesting the company to give consideration to
benefits, service credits and other union arrangements held by
former employees of a merged company wa= permitted to be omitted
by the Staff "under Rule l4a-8(c)(7) a relating to the conduct
of ordinary business operations (i.e., employee pension and
welfare benefits)."

On nunexous other occasions, the Staff has issued no-action
letters stating that the proposals regarding pensions and other
retirement benefits are excludable under Rule 14a-8(c) (7) because
such proposals relate to the conduct of the ordinary business
operations of a company. Attached is a copy of General
Electric's no-action letter request dated December 11, 1992
relating to Mr., Gerow's proposal which cites other examples.

Unlike the subject matter at issue in the Zracker Barrel
litigation, Mr. Gerow's proposal seeks share owner action on a
matter which has traditiocnally been deemed by the Staff to relate
to the conduct of ordinary business operations of a company. It
is GE's opinion that it is excludable under Rule 14a-8(c)(7).

B. The Proposal Relates to The Redress of a Personal Claim ox
Grievance

Rule 1l4a-8(c) (4) permits the omission of a proposal which
relates to the redress of a personal claim or grievance against
the registrant, or one that is designed to result in a benefit to

the proponent without benefiting the other security holders at
large.

Mr. Gerow retired from the Company in January 1983, after 31
years, 11 mon...s of service. - In his proposal, Mr. Gerow is
asking that pensions be adjusted upward from the date of the
former employee's retirement. The intent of Mr. Gerow's proposal
is to benefit Mr. Gerow as a long-term retiree. There is nothing
to suggest that the proposal would provide a benefit to other
share owners at large.
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Furthermore, Mr. Gerow's proposal is designed to redress Mr.
Gerow's personal grievance against General FIiectric concerning
the size of his pension. Since Mr. Gerow's retirement he has
written to General Electric several times concerning the size of
his pension. Not satisfied with the Company's response, he has
now resorted to the share owner proposal process claiming in his
supporting statement that long-term General Electric employees
are being "cdiscriminated against.” He continues to submit his
proposal for a third year even though the Staff has ruled twice
before that his proposal could be omitted on the grounds of
"ordinary business."

Rule 14a-8(c) (4) is designed to prevent share owners from
abusing the shar.: owner proposal process to achieve personal ends
that ars nct necessarily in the common interest of the other
share owners. Securities Exchange Act Release No. 34-20091
(August 16, 1983). The Commission has stated that even proposals
presentad in broad terms in an effort to be of general interest
to all share owners may nevertheless be omitted from a proxy
statenent when prompted by personal concerns. Securities
Exchange Act Release No. 34-19135 (October 14, 1982). The Staff
has ruled consistently on this issue. In Ford Motor Company
(March 16, 1992) the Staff concurred that a proposal regarding
the company's policies and practices concerning quality control
and customer relations could be excluded pursuant to Rule l4a-
8(c) (4) noting that the proponent had an ongoing complaint
against the company concerning the extended service plan. See
also Genera) Electric Company (January 6, 1993) (resubmitted
proposals intended to redress a personal grievance against the
Board for excluding prior proposals omitted under Rule 1l4a-

8(c) (4)); General Electric Company (January 11, 1988) (proposal

to institute an appeal process for aggrieved individual employees
omitted under Rule 14a-8(c)(4)).

Mr. Gerow's intent is to raise his pension. His proposal is
clearly not designed to benefit all share owners at large. In
fact, increased pension benefits to long-tzrm retirees may result
in reduced profits for share owners. The proposal has been
submitted to redress a personal claim or grievance of Mr. Gerow
against General Electric and is designed to result in a personal

benefit to Mr. Gerow. Therefore, it is excludable under Rule
14a-8(c) (4).

c. The Proposal is Not a Proper Subject for Action by Security

Holders

Rule 14a-8(c) (1) permits the exclusion of a share owner
proposal if it is not a proper subject matter for share owner
action undexr state law. Genheral Electric is incorporated in the
State of New York. Mr. Gerow's proposal concerning a pension
increase deals with a matter which, under New York law is within
the discretion of the Roard of Directors.

-3-



000048

Section 701 of the New York Business Corporation Law, set
forth below, vests management of a New York corporation in its
board of directors, not its share owners, except for certain
limitations which may appear in a corporation's certificate of
incorporation:

"Subject to any provmslon in the certificate of
incorporation authorized by paragraph (b) of Section
602 (Agreements as to Voting; provmslon in certificate
of incorporation as to control of directors) or by
paragraph (b) of Section 715 (Officers), the business
of a corporation shall be managed under the direction
of its board of directors, each of whom shall be at
least eighteen years of age. The certificate of
incorporation or the bylaws may prescribe other
qualifications for directors.”

Neither the New York Business Corporation lL.aw nor General
Electric's Restated Certificate of Incorporation contains any
provision that in any way limits the general authority of the
Board to manage the business of the corporation. It is the
Board's perogative, not the share owners, to decide when specific
pension increases should be granted.

Accordingly, it is my opinion as counsel to General
Electric, admitted in New York, that Mr. Gerow's proposal is not
a proper subject for action by the share owners under New York
law and may be excluded under Rule 14a~-8(c)(l).

GE respectfully requests the concurrence by the Staff in
GE's determination to omit Mr. Gerow's proposal from GE's proxy
statement. Five additional copies of this letter and its
attachments are enclosed pursuant to Rule 14a-8(d) under the
Exchange Act. By copy of this letter, Mr. Gerow is being
notified that GE does not intend to include the proposal in the
proxy materials.

It is expected that GE's definitive proxy material will be
filed with the Securities and Exchange Commission on or about
Marck <, 1994, the date on which GE will begin mailing the proxy
statement tr its share owners. In order to meet printing and
distribution requirenents GE intends to start printing the proxy
statement on February 11, 1994 and would appreciate the Staff's
response prior to that date. GE's Annual Meeting is scheduled to
be held on April 27, 1994. :
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If you have any questions, please 4o not hesitate to call me
at (203) 373-2442.

Very truly yours,

Elite WFzer”

Eliza W. Fraser

Encs.

cc: Mr. Arthur H. Gerow
637 Cascade Road
Cincinnati, OH 45240

Mr. John Brousseau

Special Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

B
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W. HEINEMAN, JR, June 25, 1993 ELIZAW. FRASER
Gencral Electric Company
3135 Easton Tumnpike
Fairfield, Connecticut 06431
Attention: Mr. Benjamin W. Heineman, Jr.,
Secretary
Dear Mr. Heineman,
Please be advised that [ intend to present the enclosed Proposal at the 1994 Annual
Meerting of General Electric shareowners.
A copy of the appropriate stock certificate is enclosed.
Very ruly yours,
" - . i .
Arthur H. Gerow -
637 Cascade Road
Cincinnad, Ohio 45240

(513) 825-2694



SHAREOWNER. PROPOSAL 000051
GENERAL ELECTRIC COMPANY ANNUAL MEETING
APRIL 27, 1994

RESQLYED: That the shareowners recommend the Board of Directors increase the pensions of the
approximately 171,000 former General Electric employees and beneficiaries. Such increase to be
calculated from the date of the former employees' retirement to compensate for the many substantial
upward revisions made to the pension plan AFTER these employees had redred.

: On pages 48 and 49 of the 1992 Annual Report the value of the
Pension Trust is shown as 24.2 billion dollars. The toral obligations to pay the future pensions of all
current exnployees, current retirees and former employees with vested rights is 18.0 billion dollars.

The Pension Trust is not only fully funded but it has a surplus of 6.2 billion doltars. The Company has
not contributed one cent 1o the Pension Trust since 1987 and yet the surplus has increased to 6.2 billion
dollars from 2.7 billion dollars in these past 5 years.

The Company has not indicated what it intends to do with this 6.2 billion dollar surplus but obviously it
intends to contnue withholding contributions to the Fension Trust, as it has since 1987.

The Company claims faimess in treating current retirees based on its granting small, across-the-board,
increases of 5% in 1984, 3% in 1989 and 5% in 1991. The Company says this is better than any of the
other large companies against which they compared performance. Of course, General Electric doesn't
mention that the pension funds of the other companies are under-funded and that these other companies
are making annual payments into their pension funds to keep them financially solvent.

The brutal truth is that . long-term General Electric retirees are being discriminated against because tae
pension plan for current employees was significantly improved in 1983, 1986, 1988, 1991 and even as

late as 1993, Pensioners who retired from the Company prior to these increases had thcxr pensions
calculated on a much lower base.

I feel, and I think.most long-term retirees feel that they made contibutions of significant value to the
Company during their working lifetime. It's difficult to understand why General Electric doesa't use a
substandal porton of the 6.2 billion dollar Pension Trust surplus to fairly balance their obligations to

long-term retirees. We are not talking about adversely affecting the Company's bottom line because there
are no Company funds involved.

Mr. Welch claims to be a proponent of "boundarylessness” so G.E. employees can get closer to their
customers, suppliers and all of the constitencies upon which the Company depends. Show the 171,000
vetirees and beneficiaries that they remain a constituent of the General Electric Corapany by marking your

PROXY FOR this proposal. .
Shareowner. Q\% // i@W

6/25/93

Arthur H., Gerow
637 Cascade Road
Cincinnad, OH 45240

(513) 825-2694
Ecl. Siock Certificae




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.




February 2, 2005

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  ConocoPhillips
Incoming letter dated December 30, 2004

The proposal seeks to eliminate pension plan offsets from predecessor company
pension plans and bring parity to all existing pension plans.

There appears to be some basis for your view that ConocoPhillips may exclude
the proposal under rule 14a-8(i)(7), as relating to ConocoPhillips’ ordinary business
operations (i.e., employee benefits). Accordingly, we will not recommend enforcement
action to the Commission if ConocoPhillips omits the proposal from its proxy materials
in reliance on rule 14a-8(i)(7). In reaching this position, we have not found it necessary
to address the alternative basis for omission upon which ConocoPhillips relies.

Sincerely,

Robyn Manos
Special Counsel




